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(7 cix. 1967); Sliesmexio v. Buxagy, 311 .24 285, 287

(3 cir, 1962)¢ Interin Decisien
2234 (BIA 1973), Al ocowmsel fadicated at oral
axgunent that & challenge to the British cemvictiom wes
being centemplated, we have received ne information that
such a challenge has actually been wadertaken (Tramscript
of eral argumemt, pp. 45-6).

The respendent asserts that the torm “marihuana” as
used in sectiem 212(a)(23) dees net imclude cammabis
resin, Cowmsel imtyoduced expert testimomy by lester
Orinepoen, M,D,, and & bosk writtem by br,

Orinspesn
u“c&cc-ﬁhmhuntm(‘h.u;ipt
of m‘, PP 3543; Ex, 1’).

Mmuh.m.mnm&tumh
othteuuth'dtuﬂchw-pwuhdu!u:
the plant Connabls sative (L.), snd which serve as
cmmc“pwmmnom

three times as
tillate flewers
t of the intexi-
mere petemt tham bhsmg.
ShEIXes, or cammabis resin, is called hashish in some

b
‘glt
i
H
i :
ha

tated that the chemical

toxicating effect of cammabis are
commsnly found in the resin, Although it is gemerally
t's active agents are found solely

g
il
Hy
onk
vy,
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in the resin, thers is insufficient evidemce to suppert
this hypethesis. It is pessible that other parts of the
female and male plents may cemtain sctive substances,

The gist of Dr. Orinmspocn's testimemy is that. as
uodhthmmsutu,thtm'hum";ehu
Qlyuapmtt-Mhtomu y 8nd
sheould b;.duthgnuhd from :—nu resin which is
comparable to Indiam sharyes (or haghish) (Tramscript
of hearing, p. 37). While this srgument has seme
toehtullppul.nmnotmwit.

The term "marilmens” 15 met defined in the Act, nor
is the legislative history explicit as to the neaning
to be givem to the term, In the absence of explicit
legislative guidance, we mmst strive to iaterpret the
Act in a memmer cemsistent with the congressienal pur-
pose,

- The provisions for the exclusion amd deportatiem of
persons convicted of pessessien of marihusms wers part
of.mt-ll.ch-codulldthm.ﬂhof
drug abuse, S, Rep, No. 1651, 86th Cong,, 2d Sess.,

U.8, Code Cong, & Ad, Nows 3134-35 (1968). Im other
statutes having the same objective, Cengress has treated
the tern “marihuene” as inclwiing camnabis resin,

21 U.8.C. 802(15); Act of Awgmst 16, 1934, ch. 736,

68A Stat, 565; Aet of July 18, 1956, ch, 629, §106,

70 Stat, 570; see \ w;u, 437

F.2d 1188 (5 Cir, 1971), cert, demied, U.8. 933
(1971); United States v. Cepelis, 426 F.2d 13 (9 cir,
1970), cert. demied, 404 U.S, 846 (1971)., In the
absence of express cemgressional directiem te the con-
trary, we shall not create a distinction betweem cannabis
resin and meribuens wader the Imnigration sad Natiemality
Act.

Several federsl courts have moted that haghish ,
(camnabis resin) is nerely a refined form of marihussa,

ve Biercefield, supra; see United States

-28-
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v, supra, It would be fllegical to construe
mm" wnder sectiem 212(a)(23) as in-
cluding the camnabis leaves (possibly mixed with stems
and seeds) which comtain intexicating cammabis resin,

whucaotiucludh;thmunotmmhvueh

are often cemstyued im favor of the aliem, this gemeral
nxi-donutroqmouuimmcmamc.d
legislative objectives ia order to reach a4 comstruction

favoring the aliem, Cf, P Din Xhan v. Baxber, 253
:.2‘ ;lﬂ. 530 (9 Cir. 1958), cert, denfed, 357 U.8, 920
1958).

Maccer of Poylug, 11 14N Dec. 274 (BIA 1965), is

distinguishable. That case invelved a fogtug]l issue
concaxning the ldemtity of the drug that the alien was
cemvicted of trafficking in. The recerd of comnviction
referred euly to a “marcotic drug” wader Califermis

In the present case, however, there is mo factusl
d!.mnucoulucdn;th.md.cmc-ucud
of possessing, The issue is & 1sg8] ome: Is cammabis
resia “maribuens’ within the mesning of sectiem 212
(2)(23)? We have resolved this legal isswe agafast the
respendent,

Comnsel has cited Mattexr of Oxgy, A0 310 271 (U
September 23, 1971), mn wpublished decision by en tumi-
gration jwige, which held thet heshish is not "
vithin the memning of sestien 212(a) (23) of the Act. The
mm.mxmmcduum. but the appeal
was later withdrawm. Such withdrawal, however, does not
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indicate Service acquiesence to that decisionm, cf,
&qg_m, Interia Decision 2131 (B1IA 1972),
atduommumv.ﬂ,bﬂ F.2d
108 (9 Cir, 1973). Owr decisiems are binding precedent
on the immigration judges, rather them vice versa.

8 C.F.R. 3.1(g). The short saswer te coumsel’s wee of
9xay is that we disagree with that decision amd decline
to adept its reasening in the present case,

In his brief, counsel attacks the constitutionality
of sectiom 212(a)(23). 19/ As he concedes, however, we
have 5o power to comsider a cemstictutional challemge to
the statutes which we administer,

13 16H Dec. 362, 365 (BIA 199); MatCor of Wems,

pr e |
Dec, 820, 823 n, 2 (BIA 1971); Magter of L-, & I&N Dec,
356, 557 (BIA 1951).

lr;-utorach-phthluuchmcedto
the legislative, rather tham the exscutive, bramch of
govermment,

IV, SWMNARY AND CONCLUSION

We have concluded that the respomdent’s motice to
defer our decisiem mmst be demied, We bave also cen-
cluded that the respondent is deportable umder section

Seewecereoew - -Q'..--------.‘-‘-.-....--.---‘-.---".-. -0 e e

We have also comsidered the anicus curise brief
d subnitted in behalf of the respondent by the
Americam Civil Liberties Uaion, A large pertion
of that brief is deveted to Srguments comcerniag
the cemstitutiomslity of sectiem 212(a) (23). We
believe that the other isswes raised in the
brief have been desalt with sdequately ian the course
of our opinicn amd meed not be reiterated,

- 30 -

2152



Al7 395 321

241(a) (2) of the Act, sad that he is statuterily im-
eligible for adjustment of status umder section 243 of
the Act. The respondeat s net eligible for smy relfef

ORBER: The appesl is dismissed,

FURTEER ORDER: Pursumt to the immigration judge's
order, thmthpomuduhputtr.cb
United States velwmtarily within 60 days frem the date
olﬁuo&rn.ymmlumthtth-uuy
be gramted by the District Pirector; amd in the event
of failure se to depart, the respondent shall be de-
ported as provided in the immigration judge®s oxder,

\7/)/?& s G ﬁ&f;&

Chairmen
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JPM : emw
73-3362, 73-3363

May 6, 1974

John 1,. Murphy, Esq.

Chief, Govermment Regulations Section
Criminal Division

U. S. Department of Justice
Wagshington, D. C. 20530

Attention: Robert Widner, Attorney

Re: John Winston Ono Lennon v. Richardson, et al.
73 civ. 4476 (RO) :
John Winston Ono Lennon v. United States of
America - 73 Civ. 4543 (RO)

Dear Mr. Murphy:

Reference 18 made to our letter of March 6, 1974,..
advising that the plaintiff has moved to enjoin the Board of
Immigration Appeals from taking any further actiom.

On May 1, 1974, Judge Owen denied the plaintiff's
motion for a preliminary injunction. We are enclosing a copy
of Judge Owen's opinion and we will advise of any further
developments.

Very truly yours,

PAUL J. CURRAN
United States Attorney

By: Vol A g N-V 2%
JOSEPH P, MARRO

, Assistant United States Attorney
Ve Telephone: (212) 264-6588

cc: W.E, Farnham, Esq.
Regional Counsel :
Immigration and Naturalization Service
Federal Building ' ;
Burlington, Vermont 05402 i
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JUN3 onw
73-33%2/3

Charles Gerden, Knq.

Ceneral Coumsel

Iemigration and Naturalizatien Sexvice
119 ™ strest, K.K.

Washingtoun, D. C. 23050

Hecorahle Mourice A. Ioberxts

Chaivmen, Beaxd of lmmigratisn
tnited States Depawtment of Justise

Washington, . C. 20530
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JOIIN WINSTON OWO LEXNON,

. et g

~agains -

.

N
Q .
AN
~%

ZLLIOT RICHARD3ION, Attornzy General of the United
States; LEOHARD CHAPMAN COMUIISSIOUER, Imnizration
and .Maturalization; ZDWARD A, LOUGRAN, Associate -
Comnissioner, Imnigration & Hature ization;
SOCRATES ZOLATAS, Rngioaal Commissioner, North-
eastern Region, Immirrauion & Maturalization;

SOL MARKS, Dirszsctor, District Mo. 3, Immlgraolon
and Naturallzaulon,

73 Civ. 4475

.-

Defendants.
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JOIN WINSTON ONO LeNNOI,

umgm&s
LRI v E € MR

.

"Plaintiff,
-against-

THE UNITED STATES OF AHERTCA; ROBERT H. BORK, as
Acting Attorney General of the United'Statés;
RICHARD KLIENDIENST, individually and as former
Attornsy General of the Upited States; JOHHN
MITCHELL, individually ad§ as former Attorney
Genzsral oP the United States; RAYLOND FARRVLL,
individually and as former Commissioner of
Immigration and Naturalization; LEONARD CHAPMAN;

73 Giy. 4543

‘
¢
H
H
H
1
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individually and as Commissioner of Immigration ‘
and Raturalization; 3OL HARKS, individually and
as District Director, New York, Imnigration and
Naturalization; the IMI{IGRATION AND HATURALIZATION
SERVICEZ: and PZRSONS UIZNOWH IN THE UNITED STATES
GOVERILENT, z
Defendants.
Uni ed States DiSurlCu Court )
S. D. New York - '
May 1, 1974
Leon iiildes, New York, H.Y, for Plaintiff

Paul J. Curran, United States Attorney for the Southern Disitrict
of Pew York, for United States of America, Joseph HMHarro, Assistant
United States Attorney, of counsel : .

B ¥ pour v —— -
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OPINIOH AIID ORDER

. Plaintiff Jonn Lennon has moved for an
order enjoining various officials involved in the
enforcement and administrétiqn of United States
immigration laws from further proceedings'regarging
his deportation;* An appeal from his deportation order
of larch 23, 1973 is presently pending veiore the -

Board of Immigration Appeals (the "Board").

_ Plaintiif and his wife entéred the United.
.States in 1971 with authority to remain until February
29,_1972. On March 1, 1972 they were advised that -
their,authorization. had expired and' they were expected
to 1eavé by March 15. However, on Merch 6, concluding-
they had no intentioﬁ to leave by March 15, the District
Director of the Immigration and Naturalization Service
("INS") comaenced depor,ation proceedings against them.
This proceeding cane on to be heard before Immigrauion
Judge Fieldsteel. At that time, plaintif? ‘and his wife
asserted that the deportation proceedings had'been-disé
criminatorily commenced because'INs had violated its

practice by not allowing them "non-priority" status.**

¥Those oi:ricials are wn2 gasendancs in the ©wo actions
Lennon commenced in October 1973 descrived infra.

**"Hon-priority" refers to a category of cases in which
the INS will defer the departura of an alien indefinitely
and teke no action to disturd his immigration stasus on
the ground that such action"would bLe unconscionable tecause

of the existence of appealing humanitarian factors.’
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In this case, the asserted grounds for "non-priority"
status were that the wife desired to remain in the United

States to endeavor to locate and obtain custody of her -

' child by a forner marriage, and plaintiff-husband desired

\ . . . s
to remain with and assist her.

| Thé Immigration Judge ailowgd the wife
permanent residedce,* but plaintiff-husband was ordered
deported. The Imaigration Judge ruled that his sole
function was to dete}mine ﬁhether the deportation cha?ge
'ﬁas sustained by sufficient evidence, énd £inding that
plaintiff-husband had been convicted in England upon 'i

|
his plea of possession of "cannibis resin™, ruled he

_ﬁas deportable as qﬁpatter of law.** The Immigration -
Judge deﬁied_plaintiff's request to terminate the de-- - - --

portation proceedings on the grounds of (l)hdiscrimina-

tory'commenqement and (2) because of INS' alleged

violation of its own practice as regards "non priority"

-status, stating:

It is within the District Director's
prosecutive  discretion whether to
-institute deportation proceedings
-against a deportable alien or-

. temporarily to withhold said pro-

. ceedings. "Where such proceedings
have begun,it is not in the province

¥Pursuanc to section 235 of the Lnigration and Nationalicy

Act’- 8 U.S.C-.Sec. 1255. '

**Section?12 (a) (23) of the Immizration and Nationality
Act, 8 U.S.C. Sec. 1182(a)(23).

o 3.-_'1
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of the Immigration Judge or of the

Board on Appeal to review the wis-
" dom of the District Director's

action starting the proceedings...,

Plaintiff's appeal ‘E‘ro"l the dete;nlnation OL the

Immigration Judge to the Board of Immlgrauion Appeals

is sub judice.

Thereafter, and in October 1973, plaintiff

commenced two actions in this Court. Action #1,

under the Freedom of Information Act, 5 U.S.C. Section

552, seeks INS information and records relevant to the
maintenance by INS of a "non-priority" category of
cases and the standards used in détermining its

applicability.
¢

“Action #2 seeks an order 1) réquiring

certain government defendants to divﬁlge, pursuant

to 18 U.S.C. Sec. 3504, whether or not plaintiff

has been the subject of unlawf ul surveillance

and 2) granting a hearing on the questlon‘of whether
or not the defendants had "prejudged the case against

...

him."

Plaintiff's.principal contention is that

~ he 1is entitled to 2 stay of all proceedings "until
a reasonable time after plaintiff has been furnished with

" the information and records sought in Action No. 1," on the

-l .
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8 U.S8.C. Section 1105(a)(4).

grouﬁd that while he is not subjegt to deportatioh
until after 2 final decision of the Board,* and review
by the Court of Appeals,** he will be forced to go

to the Cpurt of Appealg’on an inadequate and p:ejudicial
record in the event the decision of the Board is

'agaidst him,¥%¥

There seems little question that the District
Court has jurisdiction to enjoin agency action for

‘violation of a Freedom of Information Act claim.

Renegotiation Board v. Bannercraft Clothing Co., k2 \

U.S.t.W. 4203 (U.S. Feb. 19, 197k); Sears Roebuck & Co. !

v. N.L.R.B., 473 F.2d 91 (D.C. Cir. 1973). However, such
power is to be exeised only upon a clear showing of

1rreparable injury. Sears Roebuck, suora,'at pQ 93 .

states:

ve.it is only in extraordinary
circunstances that a court may,

in the sound exercise of discre-
tion,intervene 10O interrupt agency
proceedings to dispose of 2'single,
intermediate or colleteral 1issue.
A cogent showing of irrenarable
‘harm is an indispensable condition
of such intervention.

¥SCF R, Section 3.0(a) (1973)-
»#8 U,3.C. Section 1105(a)(3).

*#%Pplaintiffs point out that review bafore the Courti of

Appeals”shall be determined solely upon the administrative

record upon which the deportation order is based. The

Attorney General's findings of fact, if supported by

reasonable, substaniial, and provative evidence on the
.record considered as a whole, shall be conclusive;”

G )
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On the facts before me, there is nho such showing.
The plaintiff cannot be deported as a matter of law

until a final determination has.been'made herein by

~the Court. of Appeals,unless that Court so orders.

The information and records sought have been held to
be irrelevant as a matter of law by the'Immigr?tion"
Judge.* If that ruling 1s proper, there is no basis

for an injunction to permit plaintiff to obtain these

" records to introduce in that proceeding. If it is

improper, either the Board or the Court of Appeals
may reverse with appropriate directions to.the Immi-
gration Judge to receive and consider such proof . *¥

<

¥T note that even ir the requested inrormasion saould

- prove to be relevant in a way overlooked by the partiés

or the Court, plaintiff is not entirely withoutv renedy.
8 C.F.R. Sec. 3.8 provides a procedure Tfor the reopening
of a Board determination upon motion of a party. If

the Board should fail to permit plainiiif to reopen and
in doing so commits an abuse of discretion, judicial

-~ veview is .available in the Court of Appeals. Schiebver v.

Immizration and Naturalization Service, 461 F.2d 1070

(26 Cir. 1972). uae existence of tnis procedure further

supports my view that the plaintifi will not suffer irre-
parable injury by thes continuation of Bozrd. proceedings.

*#%In the event that the position of the Immigration Judge

- 48 held to be incorrect and proceedings vo = .-

determine the merits of plaintifi's selective prosecution
claim proceed without awaiting the release of the
information to which plaintiff is entitled in Action #1,

- I will, at that poini, reconsider plaintiff's application

for a stay. . ,

e 8 4 LG e
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Thus plaintiff will have his review and be protected

against 1mproper deportation during its cour

LY

The plainblLf alternatively seeks this
nreliminary injunction pending the outcome of Action i
on the ground that if theé injunciion is no» granted,

-he will have no ‘recourse from his ‘asserted preaudgment"

hereln and/or the claimed use of uainted evidence_against '
him. e |

Honéver, plaintiff in his very limited presen-
tatibn on this ground, has made no showing that any
Immigration official involved in this proceeding has not
exercised his indenendent Judgment,* and the Board haé .
yet to rule. Any dug%m of prejudgment is necessariTy o

premature when an agency's appellate body has yet

to act, *¥*

_ Nor has plaintiff demonstrated a need for
a stay of the Immigration proceedings unuil de;endants
afiirm or deny the ‘use of illegal evidence agalnst

plain»iff. Judge Fieldsteel's Oplnion is baséd solely

¥Exhibit D™ to the complalnt in Action #eswnilé provocative,
is not a showing. «

**Given a proper showing,a hearing on prejudgnment night
Dbe appropriate after the Board's determ*naulan. See
U.S. v. ex rel, :ccardi v. Shau-hnes » 347 U.s. 260
(1951).7 To stay tne proceedings ag oﬂlS point would
be improner~y disruptive, even asswuing a proper showing

-had been nade,

-7 -
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on the record of Lenﬁon's conviction in England.*
Plaintiff has, in any event, specified no evidence

admitted in the proceedings which might be inadmissible

-as the product of an unlawful act ‘and therefore

I see no ‘reason to dnlay furbher proceedings.
‘Consequently, I decline to granu a preliminary in—
Junction on the alternative grounds urged as to

Action #2.

For the foregoing reasons, the plaintiff's

motion for a preliminary injunction is denied. .

ty

¥There can oe, and is, no clain shat tne evidence Or tae
conviction was illegally obtained.

S
v




Board of Immigration Appeals

Memorandum of Outside Contact -

In re: John Winston Ono Lennon

File: Al7 595 321

Richard L'Estrange of the London Sun telephoned
from New York. He stated he had spoken to Immigration
Judge Fieldsteel about this case and had been referred
to me., Mr. L'Estrange stated that there has been .
renewed interest in this case on the part of the press
because the respondent was recently involved in a fracas
in the Troubadour Restaurant in Los Angeles, during
which glasses were thrown and a reporter was injured.

Mr. L'Estrange inquired when a decision on the
respondent's appeal could be expected from the Board.
I told him that the case was now under active consider-
ation but that I could not predict with any degree o
certainty when the decision would be made. ‘

I notified Horace Webb of the Public Informatiom --
Office of the foregoing, in the absence of Mr. Stevenson.

Y78
Maurice A, Roberts
Chairman

March 18, 1974

cc: Theodore P, Jakaboski
Executive Assistant
Board of Immigration Appeals
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“LEONWILDES." N. Y.

CABLE ADDRESS

February 26, 1974 . .

Board of Immigration Appeals

U.S., Department of Justice

521 12th Street, N.W.

Washington, D,C. 20530

Attention: Mr. Maurice Roberts, Chairman

Re: LENNON, John Winston Ono
Al7 597 321

Dear Sir:

In further support of the brief filed in connection with the appeal
pending in connection with deportation proceedings in the above-
captioned matter, I submit herewith an article recently published
in the Brooklyn Law Review, Vol.XL, No.,2 (Fall, 1973). As pre-
scribed, I am enclosing three copies of the article to be appended
to my brief. T

I wish also to bring to your attention at this time that I bave
filed a motion before Judge Owen in the District Court, Southern
District of New York, for an order staying the Immigration and
Naturalization Service including the Board of Immigration Appeals
from taking any action in connection with this matter pending the
outcome of the federal litigation now before the District Court.
That motion is returnable on Friday, March 1, 1974.

Very, truly yours,
LW/ts

om
Encls.

cC: Mr. Irving A. Appleman, Appellate Trial Attorney
Immigration and Naturalization Service
washington, D.C.

Tial Attorney Section
Immigration and Naturalization Service

New York, New York
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Articles
LIMITING PRISONER ACCESS TO HABEAS CORPUS—

ASSAULT ON THE GREAT WRIT
Melvin L. Wulf

UNITED STATES IMMIGRATION SERVICE V. JOHN LENNON:
THE CULTURAL LAG
Leon Wildes
Notes

Subchapter S and the One-Class-of-Stock Rule:
How Far Will the Service Retreat?

The Impoundmént Question—An Overview
Case Comment

Codling v. Paglia—New York Stands By
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Review
Noel Arnold Levin
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THE UNITED STATES IMMIGRATION
SERVICE V. JOHN LENNON:
THE CULTURAL LAG

Leon Wildes*t

Although historically the United States has been a haven
to immigrant peoples from throughout the world, at present, the
right to reside in this country is subject to the numerous qualita-
tive and quantitative limitations provided for in the Immigra-
tion and Nationality Act.** In reviewing the application of one
such limitation—section 212(a)(23) of the Immigration and
Nationality Act,* ** providing, inter alia, for the exclusion of
aliens previously convicted of tllicitly possessing marijuana—to
the case of John Lennon, Mr. Wildes contends that Lennon’s
British cannabis resin (hashish) conviction should not be in-
cluded in the limitation’s exclusionary provisions. Further, he
argues that in view of modern science’s revisionary stance with
respect to marijuana, the exclusionary provisions of section
212(a)(23) are, at best, unreasonable and possibly unconstitu-
tional. Wildes concludes by recommending that the provision in
question be either repealed or amended to provide for waiver in
hardship cases.

INTRODUCTION

In 1968, before a British court, John Lennon, an internation-
ally recognized rock musician, pleaded guilty to the charge of
possessing cannabis resin in violation of British law. While this
guilty plea resulted in nothing more than the assessment of a
modest fine in Lennon’s native Britain, its effect under the law
of the United States may ultimately bring about the entertainer’s
forcible deportation. The inequity of this situation is ironically
scored by the fact that Lennon’s underlying “crime” was, argua-
bly, never strictly a criminal offense in the United States and is

* B.A., Yeshiva University; LL.B., LL.M., New York University School of Law;
Member, New York Bar. Mr. Wildes is a past president of the Association of Immigration
and Nationality Lawyers, as well as counsel to John Lennon and Yoko Ono in their
deportation proceedings.

1 The author would like to express grateful appreciation to Lawrence Gabe, J.D.,
Brooklyn Law School, 1973, for his invaluable assistance in the preparation of this
Article. .

**» 8 U.S.C. § 1101 et seq. (1970).
*** 8 U.S.C. § 1182(a)(23) (1970).
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no longer criminal in Britain.

Lennon’s bizzare involvement with American immigration
authorities began when the United States Immigration and Natu-
ralization Service [hereinafter referred to as the Service], a
branch of the United States Department of Justice, commenced
deportation proceedings against him and his wife, during March
of 1972. These proceedings, while ostensibly based upon an alle-
gation that the Lennons’ unauthorized overstay in this country
was a violation of their visitor’s status in the United States, were
also implicitly founded upon the contention that John Lennon’s
previous “drug conviction” should effectively preclude his ever
gaining residence status in this country. While the merits of this
issue were before the Service, Lennon and his wife filed applica-
tions for preferred-entry status, in the event that their bid for
permanent-resident status were ultimately accepted. Ironically,
although the Service approved the preliminary applications, so
that both Lennons were designated outstanding artists ‘“‘who,
because of their exceptional ability in the arts, [would] substan-
tially benefit prospectively the national economy, cultural inter-
ests or welfare of the United States,”? only Mrs. Lennon’s appli-
cation for residence was granted. »

Although John Lennon’s desirability as an oustanding artist
was officially acknowledged, what at the same time made him an
undesirable alien, and therefore unable to become a permanent
resident, was a little-known provision of the immigration law
barring from admission any alien convicted of any offense—no
matter how trivial—relating to the possession of marijuana.? A

'8 U.S.C. § 11563(a)(3) (1970).

2 8 U.S.C. § 1182 (1970).

Excludable aliens.

(a) General classes

Except as otherwise provided in this chapter, the following classes of aliens shall
be ineligible to receive visas and shall be excluded from admission into the
United States:

(23) Any alien who has been convicted of a violation of, or a conspiracy
to violate, any law or regulation relating to the illicit possession of or
traflic in narcotic drugs or marihuana, or who has been convicted of a
violation of, or & conspiracy to viclate, any law or regulation governing
or controlling the taxing, manufacture, production, compounding, trans-
portation, sale, exchange, dispensing, giving away, importation, exporta-
tion, or the possession for the purpose of manufacture, production, com-
pounding, transportation, sale, exchange, dispensing, giving away, im-
portation, or exportation of opium, coca leaves, heroin, marihuana, or
any salt derivative or preparation of opium or coca leaves, or isonipecaine
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similar provision exists requiring deportation of aliens who are
already residents.?

It is the Service’s administrative view that this absolute bar
applies regardless of whether any punishment was imposed,*
whether the offense is technically considered a crime under local
law,* or even whether the offense was in fact the subject of an
executive pardon.* Moreover, no extenuating circumstances or
possibility of waiver may ever be considered.’

Utilizing John Lennon’s case as a vehicle, this Article will
explore the policies and practices involved in the intractable mar-
ijuana provisions of the immigration law and will argue that, at
best, these statutes are ill-conceived, nebulously drafted and at
worst, are probably unconstitutional.

1. EXcLusIiON oF ALIENS—A SOVEREIGN RIGHT

No one doubts the legal right of nations to impose severe
conditions upon the admissibility of aliens, or to provide for their
deportation. As a normal incident of their sovereignty, states
have traditionally restricted the privilege of aliens to enter their
territory, prescribing such conditions as they believed consonant
with their national interests.* Even provisions of international
treaties have not been interpreted to imply a surrender of this
sovereign right to exclude.’

In the United States, the authority to formulate immigration
policy rests with the Congress and is derived from the constitu-
tional power to regulate commerce with foreign states.”® Laws

or any addiction-forming or addiction-sustaining opiate; or any alien who
the consular officer or immigration officers know or have reason to believe
is or has been an illicit trafficker in any of the aforementioned drugs. . . .

3 8 U.S.C. § 1251(a)(11) (1970).

*Inre HV, 9L & N. Dec. 428 (1961).

* C. Gorpon & H. Rosenrern, IMMIGRATION Law AND PROCEDURE § 4.17 (1965). Note
that Charles Gordon is general counsel to the Immigration Service and often expresses the
administrative view.

* Act of July 18, 1956, § 301, 70 Stat. 575, amending § 241(b) of the Immigration
Act, 8 U.S.C. § 1251(b) (1970).

! The waiver provisions which afford exceptions to other exclusionary grounds do not
relate to marijuana and narcotics offenses. Cf. 8 U.S.C. § 1182(b) et seq. (1970).

* G. HacxwoRTH, 3 DIGEST OF INTERNATIONAL LaW 717 (1942). But see International
Declaration of Human Rights, adopted by the United Nations General Assembly, Dec.
10, 1948 (Resolution 217A(IV) of the Gen’l Assembly, Off'l Records, 3d Sess., pt. I, Resolu-
tions CA/810) 71-77.

* E.g., Convention of Commerce and Navigation Between the United States and
Great Britain, 8 Stat. 228, art. 1 (1815).

* U.8. Consr. art. I, § 8, cl. 3. See Harisiades v. Shaughnessy, 342 1.S. 580 (1951).
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providing for exclusion and deportation of “undesirables” have
existed in this country since 1882."" Numerous statutory amend-
ments now comprise a maze-like patchwork of some thirty broad
grounds for exclusion and deportability, including thousands of
variations covering a broad spectrum of ‘“‘undesirables.”** Most of
these grounds are reasonably related to a legitimate governmen-
tal interest.”

Importantly, too, the law in this area provides a basis to
apply for relief from deportation, in most cases, if it can be shown
that such relief is necessary to avoid serious hardship. Notably,
however, this relief is unavailable in the case of the drug offender.

Although, initially, statutes of this nature might appear to
he reasonable and even strategic—albeit somewhat harsh—
weapons against drug activities within our borders, a more
critical view tends to underline the draconic harshness incident
to such statutes’ application, while undermining the necessity
for their further existence.

As the ample legislative history behind the various immigra-
tion laws concerning narcotics indicates, the severe and inelastic
provisions directed against aliens who have committed narcotic
infractions were intended by Congress less as a determination of
individual guilt than as an implementation of an exclusionary bar
guaranteeing the excludability of any person even tangentially
connected with the drug menace." However, the extension of such
a bar to persons guilty of marijuana possession, in view of medical
science’s revisionist stance with respect to that drug,'® seems most
unwarranted. On another level, too, the exclusionary bar must be
criticized, for, in most cases, the bar is triggered by a foreign

122 Stat. 214 (1882).

7 8 US.C. § 1182 (1970).

4 E.g.. the provision excluding “[a]liens who have been convicted of a crime involv-
ing moral terpitude.”” Immigration and Nationality Act of 1952, § 212(a)(9), 8
U.S.C. § 1182(a)(9) (1970) [hereinafter cited as the Immigration Act).

1 See, e.g., Varga v. Rosenberg, 237 F. Supp. 282 (S.D. Cal. 1964), in which the court
cited a 1956 House Report on a bill intended to amend sections 241(a)(11) and 212(a)(23)
of the 1952 Walter-McCarren Act to provide for both the deportation and exclusion of
aliens convicted of possessing narcotics:

Drug addiction is not a disease. It is a symptom of a mental or psychiatric

disorder. Because contact with a drug is an essential prerequisite to addiction,

elimination of drug servility on the part of addicted persons can best be accom-
plished by the removal from society of the illicit trafficker. It is to this end that

your committee has taken favorable action on H.R. 11619.

Id. at 284,
5 See text accompanying notes 188-90 infra.
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conviction,' which means that the administration of an Ameri-
can penalty is often a function of a penal system wholly alien
to our own. Finally, the absence of any waiver provision mitigat-
ing the exclusionary bar, even in cases of hardship, works particu-
lar injustice upon those aliens involved in the least serious offen-
ses, for, generally, the cases which involve the greatest hardships
are those relating to the possession of marijuana.

. UNITED STATES IMMIGRATION SERVICE v. LENNON

Lennon’s present predicament stems from a trip to the
United States which he began in August of 1971. Both he and his
wife received permission to remain in this country until Septem-
ber 24, 1971." Two extensions of temporary stay were approved
by the central office of the Service in Washington, D.C.; the first
to November 30, 1971, and a second to January 31, 1972. Subse-
quently, on January 31, 1972, the Service conferred H-1 status'
on Lennon to authorize certain television appearances, and fi-
nally readjusted his status to B-2 (visitor) status® with permis-
sion to remain until February 29, 1972.

The primary purpose of the Lennons’ trip to the United
States, as approved by the Service, was to appear in a custody
proceeding in the Virgin Islands with respect to Mrs. Lennon’s
child by a prior marriage. Lennon and his wife did appear in the
proceeding and ultimately secured an order granting custody of
the child to Mrs. Lennon.?® When Mrs. Lennon’s former husband
failed to gain a reversal of the Virgin Islands custody order on
appeal,? he illegally removed the child to Texas where he re-
commenced the custody battle. The Lennons were then obliged
to appear there as well and once again succeeded in securing an

" See, e.g., In re Lennon, File No. A17 595 321—N.Y. (United States 1. & N, Service,
Mar. 23, 1973) [hereinafter cited as /n re Lennon).

" His admission was authorized pursuant to a waiver under section 212(d)(3)(A) of
the Immigration and Nationality Act, 8 U.S.C. § 1182(d)(3)(A) (1970), for the purposes
of editing film, consulting with business associates, and attending a custody hearing in
the Virgin Islands on Sept. 16, 1971. The waiver stated that no extension of stay, change
in activities or deviation of itinerary should be authorized without prior approval of the
district director in Washington, D.C. There is, of course, no similar provision for waiver
in connection with application for permanent residence. See note 7 supra.

™ 8 U.S.C. § 1101(a)(15)(H) (1970). H-1 status is granted to an alien coming to this
country primarily to perform noncompetitive temporary services. Id.

" 8 U.S.C. § 1101(a)(15)(B) (1970).

* Cox v. Cox, Civ. No. 20-1969 (D.V.I. Mar, 15, 1972).

* Cox v. Cox, Docket No. 71-2090 (3d Cir. Mar. 30, 1972).
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order of custody.? However, the Texas court stipulated that such
custody might be exercised only within the territorial limits of the
United States. Subsequent to this last decree, however, the
child’s father absconded from Texas with her, and remains unlo-
cated as of this writing.

On March 1, 1972, the Service’s District Director of New
York advised Lennon and his wife by letter that

|t]he records of this Service indicate that your temporary stay
in the United States as visitors has expired on February 29,
1972. :

It is expected that you will effect your departure from the
United States on or before March 15, 1972, Failure to do so will
result in the institution of deportation proceedings.”

On March 6, 1972, a second letter was sent, but on this occa-
sion the letter was manually delivered by two Service investiga-
tors. It advised the Lennons that

[ylour temporary stay in the United States as visitors expired
on February 29, 1972. On March 1, 1972 we advised you in
writing that you were expected to effect your departure from the
United States on or before March 15, 1972. It is now understood
that you have no intention of effecting your departure by that
date. We are therefore revoking the privilege of voluntary depar-
ture as provided by existing regulations.

Accompanying the above letter were orders to show cause®
initiating deportation proceedings against Lennon and his wife,
and charging each with violation of section 241(a)(2) of the Immi-
gration and Nationality Act [hereinafter referred to as the Immi-
gration Act],? in that they overstayed their permissible period of

# (ox v. Cox. No. 876, 663 (Dom. Rel. Ct., Harris County, Tex., July 12, 1872).

n Letter from Immigration and Naturalization Service, District Director of New
York, S. Marks to John Lennon, Mar. 1, 1972. Copy on file at office of Brooklyn Law
Review:. -

21 Letter from Immigration and Naturalization Service, District Director of New
York. S. Marks to John Lennon, Mar. 8, 1972. Copy on file at Brookiyn Law Review.

8 C.F.R. § 242.5(c) (1973) provides that

Lilf, subsequent to the granting of an application for voluntary departure under

this section, it is ascertained that the application should not have been granted,

that grant may be revoked without notice by any district director, district officer

in charge of investigations, officer in charge, or chief patrol inspector.
/d. (emphasis added}.

= Since February, 1956, deportation proceedings have been commenced by orders to
show cause, rather than by arrest warrants. 8 C.F.R. § 242.1(a) (1973).

= 8§ U.S.C. § 1251(a)(2) (1970).
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sojourn in this country when they remained here after February
29, 1972 without authority. On the following day, Lennon and his
wife were once again served by the immigration authorities. This
set of “‘superseding’’ orders to show cause alleged additional facts
and another technical ground for deportability.?” Each order to
show cause contained a notice of trial hearing scheduled for
March 16, 1972.2

At this point it is essential to perceive fully the thrust of
these government orders, for, like the iceberg, their most danger-
ous portions lie beneath the surface. The gravamen of the orders
maintained that the Lennons were deportable because they had
violated their visitor’s status by unauthorized overstay and
change of itinerary. However, such a threat of deportation would,
in the ordinary case, present the visiting alien with no insoluble
problem, for deportation might be averted by filing an applica-
tion for adjustment to immigrant status. Indeed, as a matter of
practical occurrence, aliens who have unlawfully overstayed in
the United States, while technically in peril of deportation, have
been allowed to remain in the country if they have filed for immi-
grant status and their particular national quota is either unfilled
or will soon become open.® However, while such an option seemed
open to Mrs. Lennon,* John Lennon, who had previously pleaded
guilty to possession of hashish in violation of British law, was
excluded as a potential American immigrant under the terms of
section 212(a)(23) of the Act.* Nevertheless, after receiving the
Service’s letter of March 1, both Lennons applied for immigrant
status. Thus, when the Service began deportation proceedings
against the Lennons on March 6, charging violations of visitor’s
status, the controlling, although hidden, issue, at least with re-
spect to Mr. Lennon, was whether John Lennon’s foreign hashish
conviction would extinguish the possibility of his ever achieving
immigrant status.

At the deportation hearing, the Lennons’ counsel offered a
number of witnesses whose testimony related to the discretionary

“Section 241(a)(9) of the Immigration Act provides for deportation of any person who
fails to comply with the conditions of his visitor status. 8 U.S.C. § 1251(al9) (1970).

™ See note 23 supra.

» Lumarque v. INS, Docket No. 71-1886 (7th Cir. June 12, 1972). See also 8
C.F.R. § 245.1 (1973).

* 8 US.C. § 1153(a)(3) (1970). This section provides for a “third preference prior-
ity,” speeding the entry process of certain aliens otherwise meeting basic entry standards.
Lennon's wife, as an internationally known artist, would come within the statute.

" 8 U.S.C. § 1182(a)(23) (1970).

2174



286 BROOKLYN LAW REVIEW [Vol. 40: 279

aspects of Mr. Lennon’s requests for permanent residence® and/or
voluntary departure.® In addition, their attorney produced an
expert witness, whose qualifications were conceded by the Gov-
ernment, and who testified that “cannabis resin,” the drug Len-
non was previously convicted of possessing, was neither a “nar-
cotic drug” nor “marijuana.” Rather, he described it as being
“hashish,” which, unlike marijuana, was not a product indigen-
ous to the United States.* The Government offered no contrary
evidence or testimony.*

Several motions to dismiss filed by Lennon’s attorney were
denied.*® The Immigration Judge’s decision, rendered on March
93, 1973, granted permanent-resident status to Mrs. Lennon, but
denied the same status to Mr. Lennon.¥ Mr. Lennon promptly
appealed the decision to the Board of Immigration Appeals.®

=2 g U.8.C. § 1255(a) (1970).

1 8 1.8.C. § 1254(e) (1970). Permission to depart voluntarily would not have been
available had the Government charged Lennon with deportability under 8
U.S.C. § 1251(a)(11) (1970), as a person convicted of an offense relating to the illicit
possession of marijuana. It was available, however, where the deportation charge was
overstay (8 U.S.C. § 1251(a}(2) (1970)) or violation of nonimmigrant status (8
U.8.C. § 1251{a)(9) (1870)).

% In re Lennon, Transcript of Proceedings at 37 et seq.

¥ (f. United States v. Piercefield, 437 F.2d 1188 (5th Cir. 1971), in which the Govern-
ment took a position contrary to that taken in the Lennon case, and maintained that
marijuana and hashish were not the same substance. See also United States v. Ceplis,
426 F.2d 137 (Sth Cir. 1970).

» Lennon moved to terminate the proceedings both before and after the Govern-
ment's case was presented, as well as at the close of respondent’s case. The motions were
denied, as part of the ful! decision rendered on March 23, 1973. In re Lennon, at 45-46.

¥ ORDER: IT IS ORDERED that the application of Yoko Ono Lennon for

adjustment of status under Section 245 of the Immigration and Nationality Act

to that of a permanent resident of the United States be and the same hereby is

granted,

IT IS FURTHER ORDERED that the application of John Winston Ono
Lennon for adjustment of status under Section 245 of the Immigration and
Nationality Act be, and the same hereby is, denied.

IT IS FURTHER ORDERED that in lieu of an order of deportation the
respondent, John Winston Ono Lennon, be granted voluntary departure without
expense to the government on or before sixty days from the date this decision
becomes final or any extension beyond such date as may be granted by the
District Director and under such conditions as the District Director shall direct.

IT IS FURTHER ORDERED that if the respondent, John Winston Ono
Lennon, fails to depart when and as required, the privilege of voluntary depar-
ture shall be withdrawn without further notice or proceedings and the following
order shall thereupon become immediately effective: the respondent shall be
deported from the United States to England on the second charge contained in
his Order to Show Cause, to wit: Section 241(a)(2) of the Immigration and
Nationality Act.

In re Lennon, at 46-47.
= The Board of Immigration Appeals is not directly a statutory body. Rather, 8
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IIl. THE BriTisH STATUTE

Admittedly John Lennon was adjudged guilty, by way of
plea,®™ of violating the Dangerous Drug Act of 1965 [hereinafter
referred to as the Act],* particularly, Regulations 3, Dangerous
Drugs (No. 2) [hereinafter referred to as the Regulations]," in
that he had had in his possession a quantity of cannabis resin,
without due authorization. Although lack of knowledge provided
him with no defense under the Act,* it was undisputed that at
the time of the purported offense, Lennon was unaware that he
was in possession of any illicit substance whatsoever.® This con-
viction being his sole offense, the magistrate imposed only a fine.

U.S.C. § 1226(b) (1970) provides for appeal to the Attormey General of the United States,
by whose regulation, in turn, the Board was created. Appeals from the Board's decisions
are filed directly with the Circuit Courts of Appeals, in cases of deportation (8
U.S.C. § 1105(a) (1970)), 8 C.F.R. § 3.1(b)(2) (1973).

* The record of conviction is reproduced in In re Lennon, at 10.

“ Dangerous Drugs Act 1965, c. 15.

"' Possession of Drugs

Sec. 3 A person shall not be in possession of a drug unless he is generally so

authorised or, under this Regulation, so licensed or authorised as a member of

a group, nor otherwise than in accordance with the provisions of these Regula-

tions and, in the case of a person licensed or authorised as a member of a group,

with the terms and conditions of his license or group authority.

Possession of drugs and preparations

Sec. 9 (1) A person shall not be in possession of a drug or preparation unless
he is generally authorised or, under this Regulation, so licensed or authorised
as a member of & group, nor otherwise than in accordance with the provisions
of these Regulations and, in the case of a person licensed or authorised as a
member of a group, with the terms and conditions of his license of group author-
ity. ’

Definition of Possession

Sec. 20 For the purposes of these Regulations & person shall be deemed to be

in possession of a drug if it is in his actual custody or is held by some dther

person subject to his control or for him and on his behalf.
Dangerous Drugs (No. 2) Regulations 1964, STaT. INsTR. 1964 No. 1811.

2 See text accompanying notes 44-59 infra.

® Lennon has consistently maintained that he expected the police raid which brought
about his drug conviction, inasmuch as a number of other famous “rock” musicians had
been arrested by a team of drug-squad detectives led by one Detective Sergeant Pilcher.
Sensing the imminence of his own entrapment, Lennon had searched his apartment
throughly prior to the raid, and was convinced that the premises were drug free. In re
Lennon, Transcript of Proceedings, at 83,

As a matter of record, Detective Sergeant Pilcher, his Chief and other members of
that Scotland Yard drug squad were subsequently suspended from their duties, indicted
on various charges, including perjury and “perverting the course of justice,” and are
awaiting trial in England on such criminal charges at this writing. The Times (London),
Nov. 15, 1973, at 4, col. 1-2.

2176



288 BROOKLYN LAW REVIEW {Vol. 40: 279

Understanding the issue of whether Lennon’s plea should
stand as the admission of an act which would come within the
ambit of the exclusionary provisions of section 212(a)(23) will be
advanced considerably by an analysis of the British Act and Reg-
ulations. The Act and Regulations under which Mr. Lennon was
convicted have had a truly controversial history. These British
laws proscribed the possession of certain controlled substances
listed in various schedules. The specific section at issue in Len-
non’s case, section 3 of the Regulations, stated, in brief, that “a
person shall not be in possession of a drug unless he is generally
so authorised . . . .”* The language of the section did not specify
that the proscribed possession was criminal only as to those per-
sons “knowing” or “with knowledge of their illicit possession”
and, therefore, ostensibly provided for an absolute or strict liabil-
ity. Furthermore, the Act defined “cannabis resin” specifically
and distinguished it from the other defined term “cannabis”; the
former referring to the “separated resin” (hashish) and the latter
referring to the “flowering or fruiting tops” (marijuana) of the
plant.®

Judicial controversy over the Act apparently commenced
upon its enactment, and culminated in the case of Lockyer v.
Gibb,* which represented the leading interpretation of the stat-
ute prior to its examination by the House of Lords. In Lockyer, a
Queen’s Bench Division decision, the defendant, when stopped
by the police, was found to be carrying a small bottle of “tablets”
inside a large totebag. Upon analysis the tablets were found to
contain morphine sulfate, a “dangerous drug” within the Act and
Regulations. The defendant contended that she did not know
what was in the bottle, nor what the tablets contained. The trial
court convicted the defendant, finding that the offense in ques-
tion was sufficiently established by a bare unauthorized posses-
sion and that defendant’s disclaimer of knowing possession was
no defense, inasmuch as mens rea was not an essential ingredient

" See note 41 supra.
© Sec. 24 (1) In this Act the following expressions have the meanings
hereby assigned to them respectively, that is to say:—

“cannabis” (except where used in the expression “cannabis resin”) means
the lowering or fruiting tops of any plant of the genus cannabis from which the
resin has not been extracted, by whatever name they may be designated;

“cannabis resin” means the separated resin, whether crude or purified,
abtained from any plant of the genus cannabis . . . .”

Dangerous Drugs Act 1965, c. 15.
" [1966] 3 W.L.R. 84.
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of the charge.

On appeal, the Queen’s Bench Division affirmed, stating
that section 9 of the Regulations” “on the face of it imposed an
absolute liability”** subject only to license and authorization,
and, while it was necessary to show (as had been shown) that the
appellant knew she possessed an article which turned out to be a
drug, it was not necessary that she should know also that the arti-
cle was in fact a drug.

Lord Parker, in his opinion, contrasted the elements of mens
rea and possession:

In my judgment, before one comes to a consideration of a necess-
ity for mens rea or, as it is sometimes said, a consideration of
whether the regulation imposed an absolute liability, it is of
course necessary to consider possession itself. In my judgment,
it is quite clear that a person cannot be said to be in possession
of some article which he or she does not realize is, or may be, in
her handbag, in her room, or in some other place over which she
has control .

However, as to the defendant’s further contention that she could
not be convicted unless it was proved that she knowingly pos-
sessed the drugs, Lord Parker disagreed and opined that:

1 cannot, though it is not conclilsive, omit from consideration
the fact that the word “knowingly” does not appear before pos-
session.*

He refused to follow a Canadian decision* interpreting a similar
Canadian statute as requiring a presence of mens rea for convic-
tion, and concluded that it was “not necessary that defendant
should know that in fact she possessed a drug . . . ,” for convic-
tion under the British statute.®

Lockyer was scrupulously followed by the lower courts in
hundreds of cases, and also by the Court of Appeal, Criminal
Division, in the case of Regina v. Warner.® In Warner, police
stopped the driver of a van, and found therein one case containing
bottles of perfume and another case containing twenty thousand

" Section 9 is almost identical in language to section 3, the section here at issue. See
note 41 supra,

* 3 W.L.R. at 88.

" 11967} 2 Q.B. at 248.

» Id. at 249.

3 Beaver v. Regina, [1957) S.C.R. 531.

2 2 Q.B. at 251,

* (1967} 1 W.L.R. 1209 {C.A)).
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amphetamine sulphate tables. The defendant testified that he
picked up the cases thinking them both to be perfume and, there-
fore, did not know that one case contained illegal drugs. The trial
judge instructed the jury that absence of knowledge by the defen-
dant of the second parcel’s contents could be considered only in
mitigation of sentence and could not be treated as a total defense.

On appeal, the decision of the trial court was affirmed.* The
Court of Appeal, in applying Lockyer, held that the offense
charged was one of absolute liability, and that, therefore, the fact
that the driver was ignorant of the second parcel’s contents was
no defense. Warner was appealed further, and culminated in the
first House of Lords decision on the issue, Warner v. Metropolitan
Police Commissioner.™ In the thirty-nine page decision, the five
Law Lords discussed thoroughly all issues, but the only holding
they offered was that the appeal be dismissed.

Lord Reid, in a separate concurring opinion, contended that
defendant’s absence of knowledge of the true nature of an article
he possessed should be a valid defense, should that article, in
fact, turn out to be contraband:

Any person may, and most people do, from time to time take
into their custody an apparently innocent package without as-
certaining what it contains, without having the slightest reason
to suspect that it may contain anything out of the ordinary, and
indeed without having any right to open the package and see
what is in it. If every person who takes such a package into his
custody must do so at his peril, then this goes immensely farther
than any enactment imposing absolute liability has yet been
held to go, and I refuse to believe that Parliament can ever have
intended such an oppressive result.*

Lord Reid gave a further example:

[Sluppose that an innkeeper is handed . . . a box or package
by a guest for safe keeping. He has no right to open the box—it
may be locked. If he is told truthfully what is in it, it may be
right to say that he is in possession of the contents. But what if
he is told nothing or is told that it contains jewellery and it
contains prohibited drugs? It may contain nothing but drugs or
it may contain both jewellery and drugs or it may be an antique
trinket apparently empty but containing drugs hidden in a

* Regina v. Warner, [1967] 3 All E.R. 93.

% [1968] 2 W.L.R. 1303 (H.L.). Note that Warner was decided in May, several
months prior to Lennon’s November conviction.

* Id. at 1316.
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small secret recess. It would in my opinion be irrational to draw
distinctions and say that in one such case he is in possession of
the drugs and therefore guilty of an offense, but not in another.
It is for that reason that I cannot agree with the contention that
if the possessor of a box genuinely believes that there is nothing
in the box then he is not in possession of the contents, but that
on the other hand, if he knows there is something in it he is in
posession of the contents though they may turn out to be some-
thing quite unexpected.”

Unfortunately, Lord Reid’s discussion remains dictum. As
for the remainder of the court, two Lords thought that, while true
mens rea was not requisite, the statute did require that the defen-
dant have had a reasonable opportunity to detect the contents,
and two Lords stated that the statute was reasonable as inter-
preted by Lockyer and the lower courts, so that with respect to
these four opinions, it has been said that:

When we turn to the majority judgments we find that their
Lordships seem to have had little difficulty in holding that Par-
liament intended an absolute offence when it enacted . . . the
Drugs Act of 1964.%

Therefore, Warner, decided on a technical ground,” let Lockyer
stand as good law, although that decision was seriously called
into question by at least three of the Warner court’s five mem-
bers.

Thus, the British statute, which was considered carefully by
the House of Lords of England, was consistently held to be one
of “strict liability,” so that the fact that a defendant lacked any
knowledge of possessing a drug was no defense against prosecu-
tion under the statute; it was merely an element which might be
pleaded in mitigation of punishment.

This was the status of the law when Lennon pleaded guilty
to violation of the Act and Regulations. Subsequently, the House

" Id. at 1318.

™ Note, Possession of Drugs and Absolute Liability, 84 L.Q. Rev. 382, 387 (1968). See
also Note, Possession of Drugs—The Mental Element, 26 Cams. L.J. 179 (1969).

In the instant case, the “dangerous drug” was found inside Mr. Lennon's binocular
case which had only recently been delivered to Mr. Lennon’s home, and which had been
in the possession of many others for a period of the previous six months. Mr. Lennon was
totally unaware of the contents of the binoculr case. In re Lennon, Transcript of Proceed-
ings at 83.

* The appeal was dismissed on the ground that, as a matter of law, no reasonable
jury could find the facts as defendant related them. Criminal Appeal Act 1966, § 4, c.
14,
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of Lords did modify its position somewhat with respect to one
particular section of the Regulations.

In Sweet v. Parsley,” a case decided some time after Len-
non’s plea, section 5(b) of the Act® dealing with the duties of a
landlord, was held to require an element of mens rea for prosecu-
tion. In Sweet, the defendant was the tenant of a farmhouse, who,
after moving out herself, sublet the premises to various subten-
ants, and occasionally returned to collect rents. Police had
searched the house and found small quantities of drugs. The de-
fendant was then charged with and convicted of being concerned
in the management of premises which were used for the purpose
of smoking cannabis or cannabis resin, contrary to section 5(b).*
On appeal, the conviction was upheld.®® Although the appeals
court rejected the proposition that defendant’s responsibility for
the rent and maintenance of the house could of itself establish her
concern in the “management of the premises,” it nevertheless
found that the trial court was justified in its determination that
the appellant was concerned in the “management of the prem-
ises” under all circumstances of the case. Notably, Miss Sweet’s
ignorance of the premises’ being used for the purpose of smoking
illegal drugs was held to be no defense.

In January, 1969, the House of Lords considered Sweet and
reversed the appeals court.¥ The highest court held that no of-
fense under section 5(b) had been disclosed inasmuch as that
section required a showing of defendant’s intention to use the
premises for smoking an illegal drug. Additionally, two Lords
found that, for conviction under section 5(b), the defendant must
have had actual knowledge of the particular purpose to which the
premises were being put. Thus, although Sweet seemed to posit
a mens rea requirement under section 5(b), the decision did not
purport to effect a similar modification with respect to other sec-

= 11969) 2 W.L.R. 470 (H.L.).

* Penalization of Permitting Premises to be Used for Smoking Cannabis,

&

Sec. 5 If a person—
(a) being the occupier of any premises, permits those premises to be
used for the purpose of smoking cannabis or cannabis resin or of dealing
in cannabis resin (whether by sale or otherwise); or
(b} is concerned in the management of any premises used for any such
purpose as aforesaid; he shall be guilty of an offence against this Act.

Dangerous Drugs Act 1965 c. 15.

2 Jd.

< |1968{ 2 Q.B. 418.

« 119691 2 W.L.R. 470 (H.L.).
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tions of the Act and consequently left Warner and Lockyer unaf-
fected.

The theoretical distinction between Warner and Sweet was
thoroughly analyzed in many law reviews and several disparate
approaches were taken.®” However, with respect to the practical
holding of the case, the commentators were in agreement that in
Sweet,

[tlhe House was dealing with an offence quite distinct from
that which arose in Warner [prosecuting landlords for what
their tenants did, rather than prosecuting simple possessors]
and was clearly substantially influenced by the social implica-
tions of holding that section 5(b) did not require a mental ingre-
dient.*

Interestingly enough, the 1965 Act under which Lennon was
convicted was repealed and replaced by the Misuse of Drugs Act
of 1971, which does allow “lack of knowledge” as a defense to a
possession charge. Thus Lennon’s unknowing possession, al-
though criminal in 1968, would be innocent today.

In reprise, an overview of the case law on the British statute
under which Lennon was convicted reveals that the highest court
of England construed it as one of *“strict liability,” not requiring
any component of mens rea for conviction.® Consequently, Len-
non’s guilty plea served only as an admission that he possessed a
certain receptacle; that Lennon in fact had any idea that an illicit
drug was contained therein was a state of affairs neither affirmed
by Lennon nor inquired into by the court.

IV. Skcrion 212(a)(23): ProBLEMS OF INTENTION AND CONSTRUC-
TION

The statute at the foundation of John Lennon’s deportation
plight, section 212(a)(23) of the Immigration Act,® leaves much
to be desired in the way of clarity. An examination of the legisla-

* See, e.g., Note, Absolute Liability, 85 L.Q. Rev. 153 (1969).

“ Miers, The Mental Element, 20 N. Ir. L.Q. 370, 371 (1969).

* Misuse of Drugs Act 1971, § 28 et seq., c. 38.

* Cf. Regina v. Marriott, {1971} 1 W.L.R. 187 (C.A.). In that case, the court indi-
cated “that nothing said in Warner's case negatives the necessity for some . . . direction”
to the jury to find for the Crown only where it found that accused “‘had reason to know”
of a proscribed drug. Id. at 190. It should be noted that Marriot was decided two years
after Lennon’s conviction—and merely weeks before the Warner rule was modified by
statute. See note 67 supra.

" 8 U.S.C. § 1182(a)(23) (1970).
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tive history behind that statute,”™ as well as related case law,”
fosters the argument that Congress never intended section
212(a)(23) to apply to a person in Lennon’s circumstance. On a
second level, a review of the legislative use of the terms
marijuana, cannabis and cannabis resin indicates that, regardless
of actual congressional intent, section 212(a)(23) is too nebulously

drafted to include in its exclusionary ambit the offense Lennon .

had committed.™

A. ‘'Possession’’ Must Involve Trafficking Potential

When originally enacted as part of the Immigration and Na-
tionality Act of 1952,” section 212(a)(23) did not contain a provi-
sion for the excludability of aliens convicted of simple drug pos-
session offenses. Thus, under that earlier version of the law, Len-
non would have faced no peril. More importantly though, a re-
view of the relevant legislative history and case law makes it
substantially certain that even after the section was amended by
the Narcotics Control Act of 1956™ to include conviction for the
mere possession of narcotics, the type of “possession’ of which
Lennon was convicted was not contemplated by the amendment.

In the case of Varga v. Rosenberg,™ an alien who had been
convicted under a California statute” of being under the influence
of narcotics was held not subject to deportation under the federal
statute providing for deportation of any alien who was convicted
of a violation “of any law or regulation relating to illicit posses-
sion of narcotic drugs or marijuana.”

The petitioner in Varga was a Mexican citizen admitted to
the United States in 1961 as a permanent resident; in December
of 1963, he was convicted here of violating section 11721 of the
California Health and Safety Code,” which prohibited the use of
narcotics. Subsequently the Service held a hearing in order to
decide whether Varga was deportable under section 241(a)(11).7

The issue before the trial court was whether the bar in section

™ See text accompanying notes 73-83 infra.

#* See text accompanying notes 75-85 infra.

2 See text accompanying notes 87-126 infra.

™ Act of June 27, 1952, 66 Stat. 166.

" Act of July 18, 1956, 70 Stat. 567.

# 9237 F. Supp. 282 (S.D. Cal. 1964).

* CaL. Heauth & 8. Cope § 11721 (West 1964).
7 CaL. HEALTH & S. CopE § 11721 (West 1964).
* 8 U.8.C. § 1251(a)(11) (1970).
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241(a)(11), the parallel provision to section 212(a)(23),” was
brought into play by petitioner’s California conviction. The court
reviewed the legislative history of the statute and concluded that
“fw]hile Congress undoubtedly intended to close ‘every possible
loophole where a person had been convicted of a crime relating
to the possession of narcotics,” the legislative history indicated
that the Committee’s aim was to eliminate traffic in narcotics as
distinguished from use.””® The court quoted the concluding words
of a House report:

Because contact with a drug is an essential prerequisite to add-
iction, elimination of drug servility on the part of addicted per-
sons can best be accomplished by the removal from society of
the illicit trafficker. . . 0

The court concluded by stating that “Congress undoubtedly has
aimed its attack upon possession which would give the possessor
‘such dominion and control . . . as would have given him the
power of disposal.’ ”* Therefore, the court reasoned, inasmuch as
Varga was hardly in a position to traffic in a drug which was
already in his system, he could not be said to have had the type
of possession which would have given him such dominion and
control as to come within the ambit of the section 241(a)(11)
deportation provision. ’

Inasmuch as the “deportable” and “excludabhle’ subsections
of section 241 are identical,® it follows that the Varga interpreta-
tion of what kind of possession was intended to trigger the depor-
tation provision of section 241(a){(11) should be equally applicable
to section 212(a)(23). Consequently, it would seem that Mr. Len-
non’s case is included in neither, for the British statute under
which Lennon was prosecuted mandated conviction even where
the defendant was totally unaware of any proscribed possession
on his part; a party ignorant of the very act of possession certainly
lacks such dominion and control with respect to the object of
possession as would allow his disposing of it.

Furthermore, it would seem that the Service has acquiesced

» 8 U.S.C. § 1182(a)(23) (1970). Insofar as they concern conviction for illicit mari-
juana possession, section 241(a}(11), the deportation provision concerning resident aliens,
and section 212(a)(23), the exclusion provision concerning aliens seeking entry, contain
virtually identical language.

w 237 F. Supp. at 284.

= Id., citing 1956 U.S. Copg Cong. & ApmiN. News 3274.

< 237 F. Supp. at 284, '

* See note 79 supra.
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in the Varga rationale. In Matter of Sum,* decided by the Board
of Immigration Appeals in 1970, the Board overruled previous
precedents and held that a conviction for unlawful use of pro-
scribed drugs would not make an alien deportable as one who has
been convicted of unlawful possession of such drugs. In that case,
the respondent had been convicted of violating section 11720 of
the California Health and Safety Code® for “taking or otherwise
using any narcotics.””* The Board, citing Varga and adopting that
case’s approach to possession, observed that Varga should be
binding on the Service inasmuch as the Solicitor General of the
United States declined to authorize an appeal in Varga.

To recapitulate, although in one sense all laws touching on
narcotics relate to their traffic, the immigration laws limit their
concern to convictions which directly touch upon traffic or, in
cases of possession convictions, to those which clearly require a
type of possession which conjoins a power to traffic in or dispose.
Knowledge of possession is an essential element of such power,
and this type of knowledge is precisely what Lennon lacked. Al-
though Lennon’s lack of knowledge was not a defense to the Bri-
tish statute under which he pleaded guilty and was convicted,
this conviction was not of a character which would render him
excludable from United States residence, because although his
actions constituted ‘““possession’ within the British statute, that
type of “possession” was at variance with the meaning of the term
as found in section 212(a)(23) of the Act, and as construed in
Varga and Sum.

B. Cannabis Resin and Marijuana

Not the least cumbersome problem involved in redacting a
legislative proscription of dangerous drugs is the task of compil-
ing and describing a definitive schedule of such banned sub-
stances.” Where a statute fails to include a sufficiently detailed

* Interim Dec. No. 2045, file A47 130 47 (Board of Immigration Appeals, May 22,
1970). See also In re Schunck, Interim Dec. No. 2137, file A13 120 144 (Board of Immigra-
tion Appeals, Mar. 23, 1972). Cf. In re Martinez-Gomez, Interim Dec. No. 2138 (Board of
Immigration Appeals, Mar. 23, 1972), in which the Board held that a conviction under a
California statute prohibiting the maintenance of premises for the selling of drugs was a
conviction for violation of a law relating to “illicit traffic in narcotic drugs or marijuana”
within the meaning of section 241(a){(11) of the Immigration Act.

“ CaL, HeaLth & S. Cope § 11720 (West 1964).

% CaL. Heaurit & S. Cope § 11720 (West 1964).

“ See, e.g., UNirorM CONTROLLED SUBSTANCES Act §§ 202-12 (approved by the Na-
tional Conf. of Comm’rs on Uniform State Laws in 1970).
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definition of a particular drug, or neglects to incorporate one by
reference, courts have surprised legislators by finding that a sub-
stance ostensibly included within the legislative ban was in fact
deemed unincluded.® This history of strict construction with re-
spect to drug legislation, when applied to the statute involved in
Lennon’s case,” leads to the conclusion that, regardless of con-
gressional intent, section 212(a)(23) of the Immigration Act does
not include cannabis resin convictions within its terms.

Prior to a detailed analysis of the American immigration
statute, it is revealing to note that the British statute under
which Lennon was convicted did provide specific definitions for
the substances which it proscribed. A schedule appended to the
Act contained, inter alia, separate definitions for the terms
cannabis (commonly known as marijuana) and cannabis resin
(commonly known as hashish).” Lennon’s conviction dealt solely
with the latter form of cannabis, or hashish.

In studying our own Immigration Act, one must note at the
outset that it nowhere refers specifically to hashish or cannabis
resin, nor does it anywhere contain a specific definition of the
term “marijuana.”” Thus, in determining whether a hashish pos-
session conviction is one relating to the possession of marijuana
within the limits of the Immigration Act, we must look to legisla-
tive history. The term “marijuana’” made its first appearance in
our country’s immigration laws in a 1931 act," which remained
in force until the enactment of the Walter-McCarran Act of
1952." The former act provided

[t]hat any alien (except an addict who is not a dealer in, or
peddler of, any of the narcotic drugs mentioned in this Act) who,
after the enactment of this Act, shall be convicted and sent-
enced for violation of or conspiracy to violate any statute of the
United States taxing, prohibiting, or regulating the manufac-
ture, production, compounding, transportation, sale, exchange,
dispensing, giving away, importation, or exportation of opium,

™ See, e.g., Rojas-Gutierrez v. Hoy, 161 F. Supp. 448 (S.D. Cal. 1958), aff’d, 267 F.2d
490 (9th Cir. 1959); Mendoza-Rivera v. Del Guercio, 161 F. Supp. 473 (S.D. Cal. 1958),
aff'd sub nom. Hoy v. Mendoza-Rivera, 267 F.2d 451 (9th Cir. 1959).

= 8 U.S.C. § 1182(a)(23) (1970).

* Dangerous Drugs Act 1965, c. 15, achedule 1, § 2.

" Significantly, section 101 of the Immigration Act, 8 U.S.C. § 1101 (1970), the
general definitional section, provides no definition for marijuana, although the term is
used in sections 212(a)(23) and 241(a)(11) of the Immigration Act.

2 Act of Feb. 18, 1931, 46 Stat. 1171.

 Act of June 27, 19562, ch. 477, 66 Stat. 166.
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