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DISCUSSION: The Acting District Director, Phoenix, Arizona denied the application for adjustment of
status on a discretionary basis and certified his decision to the Administrative Appeals Office (AAO). The
AAO affirmed his decision. The matter is now before the AAO on a motion to reopen. The motion will be
granted, and the previous decisions of the Acting District Director and the AAO will be withdrawn. The
application for adjustment of status will be granted.

The applicant_ native and citizen of Mexico, was born on April 2, 1986. He entered
the United States without mspection in 1991 when he was four years old. His mother, a U.S. citizen, filed a
Petition for Alien Relative (Form 1I-130) for him on April 30, 1996, which was approved, and he applied to
adjust status to lawful permanent resident on May 4, 2001, pursuant to section 245 of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1255. The Acting District Director denied the Application to Adjust
Status (Form 1-245) in the exercise of discretion upon finding that the negative factors in the case outweighed
the positive factors. Acting District Director Decision, August 30, 2005. Upon review, in the absence of
additional evidence from the applicant, the AAO affirmed that decision. Decision of the Director, A40,
March 20, 2006. Both decisions referred to the applicant’s prior admission to two counts of felonious sexual
conduct with a minor as the basis for the discretionary denial and noted that “the only positive factor was the
fact that the applicant’s mother is a U.S. citizen” but that a dependency petition filed with the Juvenile
Division of the Arizona Superior Court alleged that his parents were unfit and that “the applicant was to be
removed from his mother’s custody.” Id.

On appeal, the applicant submits a letter explaining that he successfully finished his sex offender program in
December 2004 and his parents were granted full custody of him at that time; that he was released from
probation in May 2005 and lives at home with his parents; and that he is not a risk to the community. Letfer
Sfrom * in Support of Request to Reopen Case, dated January 19, 2006. He adds that two
of his sisters are U.S. citizens and one is a permanent resident and that it would be a hardship for him and his
family to be separated again. /d. He also notes that his future goals are to return to school in order to have a
mechanics and body shop business. /d. In support of his assertions, the applicant submits a letter from
Grossman & Grossman, Ltd., affirming that the applicant attended their commumty-based juvenile sex
offender treatment program, and that he “successfully graduated from treatment” and they “did not view him
at-risk for re-offending.” Letter from LMFT, LCSW, BCD, January 11, 2006. The applicant
also provided a copy of a Court Order from the Juvenile Division of the Superior Court of Arizona, Maricopa
County, stating, “[u]pon recommendation of the juvenile probation officer, it is ordered that the juvenile be
released from probation effective 01-20-04” and terminating the assessment for probation fees. Court Order,
dated January 28, 2004.

“A motion to reopen must state the new facts to be provided in the reopened proceeding and be supported by
affidavits or other documentary evidence.” Section 8 of the U.S. Code of Federal Regulations (8§ CF.R) §
103.5(a)(2). In this case, the applicant has met the requirements for a motion to reopen. The entire record,
including the new evidence noted above, was reviewed and considered in arriving at a decision on the motion
to reopen.

Also included in the record, although the submission dates are not clearly indicated, are the applicant’s
Diploma from Metro Tech High School in Phoenix, dated May 27, 2004; two Metro Tech certificates,
undated but referring to “Auto Technology During Term Two,” for “Perfect Attendance” and “Principal’s
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List . . . Academic Excellence”; and a document, “Award for Best Model Car,” from the applicant’s Auto
Tech Class, dated December 2003. A printout, dated April 17, 2006, of a Juvenile Profile from the Maricopa
County Juvenile Court Center is also in the record, confirming that the applicant has lived with his parents
since August 2001; that he was intermittently placed with the Youth Development Institute or Prehab of
Arizona from December 1999 through 2001; that he was in therapy during 2002 and 2003; and that he was
placed on juvenile probation in March 1999 for the above mentioned delinquency charges of “Sexual
Conduct w/Minor Under 15.” The Juvenile Profile also indicates that during the time period covered by the
printout, from December 1998 through April 17, 2006, the applicant spent 221 “days detained” and 969
“days in placement,” and that five “Delinquent Petitions” or “complaints” alleging probation violations were
issued during this time period. Of the five complaints, one was dismissed and three resulted in “continued
juvenile probation.” The most recent complaint was in February 2004, for a driving violation; the disposition
was again “juvenile probation.” There is no indication that the applicant was sentenced to any jail time or
given any punishment other than “juvenile probation.”

The basis of the discretionary denial of adjustment of status in this case is that the applicant admitted to two
counts of “(delinquency) Sexual Conduct w/Minor Under 15 (Class 2 Felony) under Arizona Revised
Statutes (A.R.S.) 13-1405, committed on or between 04-02-96 and 07-98.” Adjudication Court Record,
Juvenile Division of the Superior Court of Arizona, Maricopa County, December 14, 1998. AR.S. § 13-
1405 states in pertinent part, “a person commits sexual conduct with a minor by intentionally or knowingly
engaging in sexual intercourse or oral sexual contact with any person who is under eighteen years of age.”

At his disposition hearing, the applicant was placed on probation under the protective custody of a probation
officer and in the physical custody of the Youth Development Institute, and he was ordered, inter alia, to
participate in a sex offender treatment program; submit to any program of psychological, psychiatric or
physiological assessment at the direction of his probation officer; and, at the discretion of his probation
officer, participate in school, counseling, employment, or supervised community work; he was also ordered
to not have any contact with any child under the age of ten unless by permission of his probation officer.
Disposition Court Record, Juvenile Division of the Superior Court of Arizona, Maricopa County, March 2,
1999. Concurrent to the Juvenile Court proceedings in the case, a Dependency Petition was filed on the
applicant’s behalf, alleging that the applicant’s parents were unfit in that they denied and minimized the
applicant’s conduct, refused to deal appropriately with the applicant’s repeated acts of sexual misconduct and
failed to instill basic moral values regarding sexual misconduct in their son; and that the entire family needed
therapy. Dependency Petition, February 10, 1999. As a result, the court made the applicant a ward of the
court and found that “continuation of the child in the home would be contrary to the welfare of the child.”
Supplemental Orders, Juvenile Division of the Superior Court of Arizona, Maricopa County, February 12,
1999.

The decision of the Acting District Director characterized the applicant’s action as a “crime” the elements of
which “display an anti-social behavior involving some form of violence, criminal neglect and/or
recklessness.” This characterization, however, is not supported in the record. While there is no question that
the act committed by the applicant is reprehensible, and would be a serious crime if committed by an adult,
because of the applicant’s age, it is not a crime, nor does the record support a conclusion that it involved
“violence, criminal neglect or recklessness.” The fact that the applicant was ordered by the juvenile court to
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continue to attend school while on probation also indicates that he was not considered to be violent or
represent a danger to society at that time.

In its decision, In re Miguel Devison-Charles, 22 1&N Dec. 1362 (BIA 2000), the Board of Immigration
Appeals (Board) stated, “[w]e have consistently held that juvenile delinquency proceedings are not criminal
proceedings, that acts of juvenile delinquency are not crimes, and that findings of juvenile delinquency are
not convictions for immigration purposes.” Devison-Charles at 1365; see also Matter of De La Nues, 18
I&N Dec. 140 (BIA 1981) and Matter of Ramirez-Rivero, 18 I&N Dec. 135 (BIA 1981). Importantly, the
Board added, “[w]e have also held that the standards established by Congress, as embodied in the FIDA
(Federal Juvenile Delinquency Act), govern whether an offense is to be considered an act of delinquency or a
crime.” Devison-Charles at 1365,

The FIDA defines a ‘juvenile’ as ‘a person who has not attained his eighteenth birthday, or
for the purpose of proceedings and disposition under this chapter for an alleged act of
juvenile delinquency, a person who has not attained his twenty-first birthday,” and ‘juvenile
delinquency’ as ‘the violation of a law of the United States committed by a person prior to
his eighteenth birthday which would have been a crime if committed by an adult.’

Ramirez-Rivero at 137 (citing 18 U.S.C. § 5031).

In 1974, Congress adopted the Juvenile Justice and Delinquency Prevention Act. lts stated purpose was "to
provide basic procedural rights for juveniles who came under federal jurisdiction and to bring federal
procedures up to the standards set by various model acts, many state codes and court decisions.” S. Rep. No.
1011, 93 Cong., 2d Sess., reprinted in 1974 U.S.C.C.A.N. 5283, 5284. It was intended to remove juveniles
from the ordinary criminal process in order to avoid the stigma of a prior criminal conviction and to
encourage treatment and rehabilitation. United States v. One Juvenile Male, 40 F.3d 841, 844 (6th Cir. 1994).

Section 245 of the Act provides in pertinent part:

(a) Status as Person Admitted for Permanent Residence on Application and Eligibility for
Immigrant Status

The status of an alien who was inspected and admitted or paroled into the United States or the
status of any other alien having an approved petition for classification . . . may be adjusted by
the Attorney General [now Secretary, Homeland Security, “Secretary”] if (1) the alien makes
an application for such adjustment, (2) the alien is eligible to receive an immigrant visa and is
admissible to the United States for permanent residence, and (3) an immigrant visa is
immediately available to him at the time his application is filed.

In the absence of adverse factors, adjustment of status is usually granted. Matter of Arai, 13 I&N Dec. 494
(BIA 1970). Factors considered in the exercise of discretion include the existence of family ties in the United
States, hardship in traveling abroad, length of residence in the United States and the existence of repeated
violations of immigration law. Id.; Mamoka v. INS, 43 F3d 184 (5™ Cir. 1995).
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A decision of whether an applicant is entitled to a favorable exercise of agency discretion must also “tak[e]
into account the social and humane considerations presented in an applicant’s favor and balance[e] them
against the adverse factors that evidence the applicant’s undesirability as a permanent resident.” Rashtabadi
v. INS, 23 F.3d 1562, 1570-71 (9% Cir. 1994); Yepes-Prado v. INS, 10 F.3d 1363, 1367-67 (9" Cir. 1993);
Matter of Arai, supra (BIA 1970). Where an applicant has committed a particularly grave criminal offense,
he may be required to make a heightened showing that his case presents unusual or outstanding equities.
Yepes-Prado, supra at 1366; Matter of Arai, supra at 496. In making a discretionary immigration decision,
the decision maker must indicate how he weighted the factors involved and arrived at a conclusion. Yepes-
Prado, supra at 1370

Although the Acting District Director noted in his decision that the applicant is statutorily eligible for
adjustment of status, he used his discretion to deny the application based on the adverse factor of the
applicant’s sexual misconduct. The only favorable factor considered in that decision was “the applicant’s
family,” but this factor was apparently given diminished weight because the Dependency Petition, described
supra, alleged that the applicant’s parents were unfit. The decision did not mention that the applicant had
been in the United States since the age of four, that he committed the acts of sexual misconduct when he was
eleven or twelve, and that he had successfully completed the programs and other probation requirements set
for him.

The AAO finds that the Acting District Director mischaracterized the applicant’s admissions of sexual
misconduct at the age of eleven or twelve as “crimes” involving “violence, criminal neglect and/or
recklessness™ thus giving undue weight to the only adverse factor in this case. The required balancing of the
social and humane considerations in the applicant’s favor against the adverse factors was not complete, as the
decision failed to appropriately weight or consider the positive factors, including the applicant’s family ties
in the United States and the fact that he came to the United States at a very young age. Moreover, no
consideration was given to the youth of the applicant or the element of rehabilitation, and no mention was
made of the humane intent of U.S. lawmakers to encourage treatment and rehabilitation for juveniles.

In addition to the factors cited above, the applicant has now shown rehabilitation through completion of
probation; exemplary school grades and attendance; and a finding that he is not a danger to others. The
evidence also indicates that both the applicant and his family have changed in positive ways that permit the
applicant to again reside with his parents. He has no record of arrests or criminal activity as an adult; and his
juvenile record includes only one significant complaint, a citation for a driving violation in 2004. The
evidence supports a conclusion that the positive factors in this case outweigh the adverse factors.

In proceedings for an application for adjustment of status under section 245 of the Act, the burden of
establishing that the application merits approval remains entirely with the applicant. Section 291 of the Act,
8 U.S.C. § 1361. In this case, the applicant has met his burden. He is statutorily eligible and entitled to
adjustment of status in the exercise of discretion.

ORDER: The August 30, 2005 decision of the Acting District Director and the March 20, 2006 decision of
the AAO are withdrawn. The application is granted.



