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except that failure to file before this period expires may be excused in the discretion of the Service where it is
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8 C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS

/P

Robert P. Wiemann, Director
Administrative Appeals Office




DISCUSSION: The application was denied by the District Director,
Miami, Florida, who certified his decision to the Associate
Commissioner, Examinations, for review. The district director’s
decision will be affirmed.

The applicant is a native and citizen of Cuba who filed this
application for adjustment of status to that of a lawful permanent
resident under section 1 of the Cuban Adjustment Act of November 2,
1966. This Act provides for the adjustment of status of any alien
who is a native or citizen of Cuba and who has been inspected and
admitted or paroled into the United States subsequent to January 1,
1959, and has been physically present in the United States for at
least one year, to that of an alien lawfully admitted for permanent
residence if the alien is eligible to receive an immigrant visa and
is admissible to the United States for permanent residence.

The district director found the applicant inadmissible to the
United States because he falls within the purview of section
212 (a) (2) (A) (i) (I) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1182 (a) (2) (A) (1) (I) . The district director,
therefore, concluded that the applicant was ineligible for
adjustment of status and denied the application.

The applicant has provided no statement or additional evidence on
notice of certification.

Section 212(a) (2) of the Act, 8 U.S.C. 1182 (a) (2), provides that
aliens inadmissible and ineligible to receive visas and ineligible
to be admitted to the United States include:

(3) (i) Any alien convicted of, or who admits having

committed, or who admits committing acts which constitute
the essential elements of --

(I) a crime involving moral turpitude (other than
a purely political offense) or an attempt or conspiracy
to commit such a crime, or..

The record reflects that on April 24, 1998, in the Circuit Court of
the Eleventh Judicial Circuit, Dade County, Florida, Case No. 98-
9410, the applicant was indicted for Count 1, burglary of an
occupied structure; and (2) battery on person 65 years of age or
older, in violation of Florida Statute sections 784 .03,
784.08(2) (c), and 775.087. The applicant was adjudged guilty of
Count 2, imposition of sentence was withheld, he was placed on
probation for a period of one year, and ordered to pay a sum of
$308 in fines and costs. A "nolle pros" was entered as to Count 1.

In most instances, mere simple assault or battery does not involve
moral turpitude. Matter of Danesh, 19 I&N Dec. 669 (BIA 1988) ;
Ciambelli ex rel. Maranci v. Johnson, 12 F.2d 465 (D. Mass. 1926) .




Pursuant to Florida Statute (FS) section 784.03, a person commits
battery if he (a) actually and intentionally touches or strikes
another person against the will of the other; or (b) intentionally
causes bodily harm to another person. FS section 784.08(2) (c)
states, in part: :

(2) Whenever a person is charged with committing an
assault or aggravated assault or a battery or aggravated
battery upon a person 65 vyears of age or older,
regardless of whether he of she knows or has reason to
know the age of the victim, the offense for which the
person is charged shall be classified as follows:

(c¢) In the case of battery, from a misdemeanor of the
first degree to felony of the third degree.

The indictment report in this case shows that the applicant did
unlawfully, feloniously, and knowingly commit battery upon a person
65 years of age or older, by actually and intentionally touching or
striking said person against his will causing bodily harm. The
police report further shows that the applicant walked into the
hotel and attacked the victim; he struck the victim with a closed
fist; victim suffered swelling and bruising on his right side of
the face.

Consequently, the crime of battery in this case was more serious
than simple battery and, therefore, constitutes a crime involving
moral turpitude. The applicant is, therefore, inadmissible to the
United States pursuant to section 212 (a) (2) (A) (1) (I) of the Act
based on his conviction of a crime involving moral turpitude. The
applicant was offered an opportunity to submit evidence in
opposition to the district director’s findings. No additional
evidence has been entered into the record of proceeding. Further,
the applicant is not the recipient of an approved waiver of such
grounds of inadmissibility, nor is there evidence in the record
that he is eligible to file for such a waiver.

The applicant is ineligible for adjustment of status to permanent
residence pursuant to section 1 of the Act of November 2, 1966.
The decision of the district director to deny the application will
be affirmed.

ORDER: The district director'’s decision is affirmed.



