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INSTRUCTIONS: :

This is the decisien i yuor vase, Al decuinents have baesn cetutned o he offfcs wlul.,h wrigiually duu-:]v:d NUT ANy,
Aany further inquiry mmst be made o tar office, ;

It you believe the Jaw was inappropeiately appfied or the analysis wsed in reaching the decision was inconsistent with

fhe information provided or with preeedent decisions, you may Ele 4 metion to evonsidse, Such 1 motion must Sate
the reasims ir recvnsidecation aml be suppuried by any pectinent precedent decisions. Aoy muotion b reconsider mest
be fled within 30 days of the decision that the motion seeks & reconsider, as required winler 8 C.F.R. 103 5¢ap(1)4).

IN yuu Iave new wr addifionad imfuration which v wish e Bave cosidered, you may Gils 2 motion v reopen,  $uch
3 onction mnat state the now facts 1o be proved o the 1copencd proceeding and e suppurisd by afidavis ue ather
wumenlary evidenee, Any motion o reopen mst he filed within 30 days of che decision that die mordon sceks 1o
copen, cxcepr that fadlure to file before this period expires may e excused in the discretion ol e Servive where 3 i
dermmserated that the delay was reasonable and beyond the conmrol of the applicant or petiticner. Id.

Ay motion must be tiled with the office which ariginally decided yimr vase along with E fee of $110 a4 reguired
under B CLER 105 7,

TOR THE ASSOUCEATE COMMISSIONER,
HXAMINATIONS

nihert P. Wismann, Dncetor
Administrative Apmeals Office
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DISCUBEION: The appligation was denied by the Diatriet Directox,
Miami, Florida, who cerzificd his decision to kkRe Agsmociate
Commiszioner, EBxaminaticos, ror review, The distrist director’s
depigion will he affir-ed.

Thke applicanl is a hative and citizen of Cuba who filed this
application for adjustmenl ol status to that of a lawful permanent
resident under sectian 1 of the Cuban Adjustmert act of Novembsr 2,
1%66., This stalute provides for the adjustment of status of any
alion who is a native or cilizen of Cuba and who has been inspected
ard admitted or paroled inco the Unitad States subsegquenz to
Jaawary 1, 1953, and has been physically present ir the United
States for at lesast vne year., Lo that of an alien lawfully admitted
for permanent residence if the alien is eligible to receive ar
immigrsrt visa and is admissible to the Urited States for permanent
rezidence.,

The district director found the applicant iradmieaible te the
Uniced States pursuant to section 212(a} (2} {C) of the Inmigratior
and Nacicnality Act (the Act), 8 U.S.C. 2182(a) (2} (), becauss he
had reason to believe that the applicant is or has bheoen an f1licic
trafficker in a econtrol”ed substance. The district divecror,
therefore, concluded that the applicart was ineligibie for
adjustment of status and denied the applicatior.

The soplicant has provided no statement or additional eviderce on
certification.

Pursnant to section 212 {R) {2} {0) of the Act, any alien who the
corgular officor or imwigration of ficer knows or kas reason to
belisve ie or hag been an illicit tratzicker in any such controlled
substance or 135 or has been a knowing assister, abettor,
corspirator, or colluder with others in the illicit trafficking in
any such centrolled avbstance, 1is inadmissikle to the United
Sralas,

The record reflacts that on February 21, 1984, in the TUnited States
District Couxrt, Sonthern District of Florida, il
ATKRINE, Lhe applicanl was indicled Zor Count = s aoy Ltr S0
facilities in interstate and foreign commerce te faci.itats a
nusiness enterprise ‘rvelving contrel” ed aubstances; aad Counl 2,
cergpiracy te import and to distribute guanLilLizs ol covaice.

While it is not cl=ar wherker the applicanc was corvicred ol nhoth
Counts 1 and 2, the Order Terminating Proballon dated Marca 22,
1288, wonlaired 1 the record of preceeding, shows that the
applicart waa placed on probstion Zox a period of 2 yeats on dugusl
3., 1386, ard that he has complied with the rules and regulationg of -
probation and is no longer in need of probation supcrvisicon. Alsc
caatained in Lhe record is z copy of a Certificate of Vacation of
Conwicbion daled Rpzil 7, 1%6&, reflecting that the judgoment of
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convislion eacered on July 1, %936 under
has been set aside pursuant te the provigions o- sechnion 5021 by,

Title 18, 1.5, Code. :

Despite Lae Fact that the ecourt smet zs5ide the applicant’s
conviction, the districl director, citing Matter of Rico, 16 I&N
Dec., 181 (BIA 1977), and Matter of Tillichast, 27 F.24 5AY {Ist
Cir., 1928}, determined that the applicant was inadmissible to She
Urited States pursuant to section 212 (al {2) {C) of the Act because
he had reason Eo believe Lhe applicart is or kas peen an illicit
traificker in any such controlled substance or is or Las beeh a
knowing assister, abethtor, conspirator, or colluder with others in
the illicit Lralficking in any such controlled substance.

The indigtmwent report shows that the applicant congpired with four
other defendante te olfer ang promote the sale of aporoximately one
thousand kIilograms of cocaine; that on September 20, 1984, zhe
applicant wmet with undercover Drig FEnforcement Admiristration
agentz and delivered a sample of docaine to the agents; conspired
to imper: guantities of cocaine, iu excvess of one kilogram, into
the United States from a place cutside; and conspired to distribute
cquanticies of cocaine, in excess of one kilogram,

The raccrd in this matter indicales "hal Lhe appllcanl’s conviction
was Subsequertly diswissed. IZ such dismissal wss an expurgement,
it should be neted that an expungement of drug-ralated convictions
will rot eliminats the convicticna for immigration purpcaes for
which no waiver iz available. See Macter of A-F-, § T&N Dec. 429
(BIA, A.03. 1959); HMatrer of 3-, & I&Y Dec. 54 (BIA 1360; A.G.
1861} ; Mztzer of Ibzrra-Obands, 12 I&N Dec. 576 (BIA 19eb; A.0.
1967) . The Attorney Oonnral, irn Matter of A-F-, supra, alga
examined the effest of expunctian procedures on convictiona [op
narcobics offenses, concluding Lhat Congress did nol inlerd for a
nzrcotics vislator to escape depcr-ation as a ressult of a technical
erasure o his conviction by a state. Tn g¢ firding, <he Attorney
deneral noted the tedera. poliey to trsat narcolics olfenses
gerionsly and delermined Lhau L would be insppropriate for an
alier's deportapili-y for criminal aczivity to be dependent upon
"the vagzries of state law." :

Althouch the record in this malter indicates that the applicant’s
conviction was dismissed, the arrest taken in comjunction with the
court’'s indlctment repor: is sufficient te support che district
dircctor’s cconzlusion that there was »eason o believe the
applicant is or kas been an illicit —rafficker in a gcontrolied
stbstarce or is or has besn a knowing aauislor, abettor,
conspirator, or collader in the fllicit trafficking in & controlied
substznce. The applicant is, tharafore, inadmiszssible to “he Tnited
states pursuant to section 212{a) (2} (T} cof the Ast, whether or not
he was actually convigted. Matter of Rica, suora.
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There iz no waiver available te an alien found inadrissible under
gection 212{a) (2} (C} of the Act based on trafficking im a
sonkrolled sihstance. Fuarther, rhe applicant waz offered an
opportunity to submit cvidence ir epooilion to the diatriet
director s finding of inadmisgikility. Wo addicional evidence has
been entornd irnto the record.

The applicant ia ineligible “ar adjustment of status Lo permanent
rosident pursuant to asgbion 1 of the Act of Nowvember 2, 1966. The
decision of the district diredvler Lo deny the application will be
affirmed,

ORDER : The digtrict directorfs decidion is affirmed.




