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DISCUSSION: The application was denied by the District Director, St. Paul, Minnesota, who certified his 
decision to the Administrative Appeals Office ( M O )  for review. The District Director's decision will be 
withdrawn, and the application will be approved. 

The applicant is a native and citizen of Spain who filed this application for adjustment of status to that of a 
lawful permanent resident under section 1 of the Cuban Adjustment Act ( C M )  of November 2, 1966. The 
C M  provides, in part: 

[Tlhe status of any alien who is a native or citizen of Cuba and who has been inspected and 
admitted or paroled into the United States subsequent to January 1, 1959 and has been 
physically present in the United States for at least one year, may be adjusted by the Attorney 
General, (now the secretary of Homeland Security, (Secretary)), in his discretion and under 
such regulations as he may prescribe, to that of an alien lawfully admitted for permanent 
residence if the alien makes an application for such adjustment, and the alien is eligible to 
receive an immigrant visa and is admissible to the United States for permanent residence. The 
provisions of this Act shall be applicable to the spouse and child of any alien described in this 
subsection, regardless of their citizenship and place of birth, who are residing with such alien in 
the United States. 

The District Director denied the application after determining that the applicant was not eligible for 
adjustment of status as the child of a native or citizen of Cuba, under section 1 of the CAA because he was 
admitted into the United States under the Visa Waiver Pilot Program (VWPP). The District Director, 
therefore, denied the application. See District Director's Decision dated December 3,2002. 

The record reflects that the applicant was born on September 15, 1999 in Spain. On June 25, 2001, at the 
Philadelphia International Airport, the applicant applied for admission under the Visa Waiver Pilot Program 
(now Visa Waiver Permanent Program (VWPP)) pursuant to section 217 of the Act, U.S.C. 1 167. The 
applicant presented a valid Spanish passport and after being inspected he was admitted into the United States 
as a nonimrnigrant visitor for pleasure. 

Referring to 8 C.F.R. § 245.1 the District Director determined that the applicant was not eligible for 
adjustment of status because aliens admitted to the United States under the VWPP are ineligible for 
adjustment under section 245 of the Act, 8 U.S.C. 9 1255. 

The regulation at 8 C.F.R. 4 245.1 states in pertinent part: 

(b) Restricted aliens. The following categories of aliens are ineligible to apply for adjustment 
of status to that of a lawful permanent resident alien under section 245 of the Act. . . 

(8) Any alien admitted as a Visa Waiver Pilot Program visitor under the 
provisions of section 217 of the Act and part 217 of this chapter other than an 
immediate relative as defined in section 201(b) of the Act. . . 

In addition the Adjudicator's Field Manual Chapter 23.1 1 states in pertinent part: 




