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This is the decns~on of the Admmistrative Appeals Office ~n your case. Ail docmects have been returned to 
the office that ongmal" ddec~ded your case. Any further inc1ju11-y must be made to &at office. 

Robert P. Wiemann, Director 
Administrative Appea;s Office 
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DISCUSSION: The appliacat~on was dec~ed by the Dzstr~ct Dnrector, Mnamaal, FBornda, who certnfied has 
decnsnom to the Admmsbatrve Appeals Office (M0) for revrew. The D~stncl Dnrectork decisloc wall be 
w~thdrawn, and the matter wl?P be remanded to him for further actioc. 

The ap?lncant 1s a natlve and cntrzen of Venezuela who filed thas applrcation for adjbastment of status to that of 
a lawfu; pemanent res~dent under sectlon 1 of the Cuban Adjustment Act ( C U )  of November 2, 1966. The 
C M  prov~des, ~n pertment part: 

[T]he staks of any alien who is a native or citizen of Cuba md who has been inspected and 
admitted or paroled into the United States subsequent to January 1, 1959 and has been physically 
present in the United States for at least one year, may be adjusted by the Atoney General, (now 
the Secretary of Homeland Security, (Secretary)), in his discretion and under such reguhtio3s as 
he may ;~rescaibe, to that of an alien lawfully admitted for permanent residence if the alien makes 
an application f a  such adjustment, and the alien is eligble to receive an immigrant visa and is 
ad2issible to the United States for permanent residence. The provisions of this Act shall be 
applicable to the spouse and child of any alien described in this subsection, regardless of their 
citizenship and place of bifih, who are residing with such alien in the United States. 

The D~strdct D~rector detemmed that tke applicant did not qualify for adjustment of status as the spouse of a 
netme or citizen of CuSa, pursuant to scct~on 1 of the C M ,  because hzs spouse was not paroled or admitted 
inlo the Urited States. The District Director, therefo~e, denied the apphca".isr,. See District Director Decision 
dated June B 1,2005. 

On notice of certafication, the applicant was offered an opportunity to submit evidence in oppositron to the 
District Director's findmgs. No additional evidence has been entered icto the record. 

The recozd reflects that onz May 23, 20011, the apphcant's spouse, ,Wr@e$-s-Tded~Chwm, adj~sted her 
status to that of a lawful permanent res~dent p-muant to sectaon 282 of the Nicaraguan Adj~nstment and Cei:tral 
h e n c a n  Rekef Act. 0x1 July 9, 2004, at Coral Gables, Flonda, the applicant married Ms. T ~ l e d ~  43hamaq a 

k,' 
natlve and citizen of Cuba. Based on that rnamage, on November 22, 2004, the applicant sled for adjustmen: of 
stabs under section 1 of the C M .  

The statute clearly states that the provlslons of secton 1 of the CAA of November 2, 1966, sha2 be apphcable 
to the spocse and ch~ld of any ahen descnbed nn this subsect~on. In order for the apphcant to be e l~g~ble  for 
the berefits of sechon 1 of tke CAA, he or she nust  be the spoxse of a natlve o- cal~zen of Cu5a who has been 
nnspected and admatted or paroled ~ n t o  the Un:ted States, and who has been plrysacal~y present m the Unlted 
States for at least one year. The spouse must meet all the requarements of sechon 1 of the CAA and be 
eligible for adjustment of status ur,der '.he CAA not necessar~ly be admiteed under the C M .  See Matter of 
Millan, 13 T&N Dec. 480 (Actmg Reg. Comm. 1970) (applymg the physacal preserrce recaulremen: as 
anerded by Refugee Act of 1988, Pub. L No. 96-212, sec. 203(1), 94 Stat. 102, 108 (1980)). 

El Paso, Texas. on December 30, 1987, without bang inspected by a Service officer upon caw. The record 
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fxther reveals that on January 9, ;988, - appl~ed for asylum at tile M~ami, Florida distr~ct 
office. 02 the same date, a Contact Representative of the Hmm~gatron and Nat~ralrzatron Semce (now - , - - -- - - 
C~t~zensh~p  and Imanrgat~on Service (CIS)) rewewed a copy of s- barkh certaficate and 
retbli.~'ed the original to her. h y of an A~ival-Depamre Record (Form 1-94], 
issued on January 9, 1988, authorizing employment. 

VThen an al;en enters the Unrted States within the l~mits of 2 city desagnated as a port of entry, but at a point 
where i m ~ g a t ~ o n  officers are not located, the applicable charge is entry witho~t ~ns~ection.  See Matter of 
O-, 1 l&N Dec. 617 (BIA 1943); See also Matter ofEstrada-Betancouvt, 12 I[&N Dec. 194 ( B U  1967); 
Matter- ofPiewe, 14 1&N Dec. 467 (BM 1973). 

On Apml 19, 1999, the Commiss~oaaer, Inamigat~on and NatmaBizatnon Service, INS, assued a memorandum 
settang forth the Sewace's pol~cy concemang the effect of an allen's Baavang amwed an the U21ted States at a 
place other than a desqgated port of enlgy on the alaen's e!agabnlnty for adjustment of stat-JS under the Cuban 
Adjustment Act of 1964 (CUB, 8 U.S.C. 9 1255. In her memora~dum, the Com~nss~oner states that this 
polrcy does not relieve the applicant of the obhgatlon to meet ail other ePignbllnty requ~rements. h part~cular, 
CAA adjustment as avaalable only to appl~ants  who have been "'mspected and admntted or paroled mto the 
Unated States " An &en who 1s present wathout nnspectaon, therefore, 1s not ellgable for @AA adjustment 
m k s s  tke alaen firs: surrenders hnmself or herself  to Service custody and the Sewace releases the allen corn 
custody pendnlng a: final detemnnat~on of h ~ s  or her admlss~b~hty. 

The Comrn~ss~oner conzcluded that nf the Serv~ce releases from custody an alnen who 1s an applicant for 
adm~ssron because the alien is present nn the Unted States wnthou: having been admitted, the alnen has been 
paroled. Tnrs coi~c'ius~on apphes even af the Servace officer who authorized the release %ought there was a 
legal dnst~ncbon between parolang an apphcant for admissam and releasang an applrcant for admassion under 
sectnon 236. When the Semce releases from custody an alaen who is an apphcant for adm~ssnon because ke 
or she ns ?resent wwltho~t mspect~on, :he Form 1-94 should bear that standard annotakon that shows that the 
ahen has been paroled under section 212(d)(5)(A). 

h a :oolr?ote, the Comm~ss~oner added that ~t may be the case that the Semlce has released an alien who rs an 
applicant for admassnonz because he or she as present wnthout inspect~on, w~thout providnng the alien w:th a 
parole Fom 1-94, In this case, the Semrce will issue a p ro le  F o m  1-94 upon the alien's asking for one, and 
satnsfylng the Serwace that the ahen :s the allen who was released. 

h the present case, by applying fo: asylum and presenkcg herself to the INS, the appi~cant's spouse 
surrendered herself rnto Sewlce custody. Ms. \-was subsequently released from Servzce 
custody and was nssued a F o m  1-94. w~ th  employment authonzakon. Therefore, purscant to the 
Commassno~er's policy, the appl~cant's sp~ouse has been paroled mto the United States. 

Based on the above, the A40 finds that the appl~ca~t 's  spouse ns an allen described in sectnon B of the C M  of 
November 2, 1966. Therefore, the apphcant is elagnble for adjustment of status to that of a lawful permanent 
resrdent under sectron 1 of the CAA, ~f no Issues of madmlssab:laty exnst. 




