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DISCUSSION: The application was denied by the District Director, Miami, Florida, who certified his
decision to the Administrative Appeals Office (AAO) for review. The District Director's decision will be
affirmed.

The applicant is a native and citizen of Colombia who filed this application for adjustment of status to that of
a lawful permanent resident under section 1 of the Cuban Adjustment Act (CAA) of November 2, 1966. The
CAA provides, in pertinent part:

[The status of any alien who is a native or citizen of Cuba and who has been inspected and
admitted or paroled into the United States subséquent to January 1, 1959 and has been
physically present in the United States for at least one year, may be adjusted by the Attorney
General, (now the Secretary of Homeland Security, (Secretary)), in his discretion and under
such regulations as he may prescribe, to that of an alien lawfully admitted for permanent
residence if the alien makes an application for such adjustment, and the alien is eligible to
receive an immigrant visa and is admissible to the United States for permanent residence.
The provisions of this Act shall be applicable to the spouse and child of any alien described in
this subsection, regardless of their citizenship and place of birth, who are residing with such
alien in the United States.

The District Director determined that the applicant was not eligible for adjustment of status as the spouse of a
native or citizen of Cuba, pursuant to section 1 of the CAA because she was not inspected and admitted or
paroled into the United States. The District Director, therefore, denied the application. See District Director’s
Decision dated October 4, 2004. '

The applicant was offered an opportunity to submit evidence in opposition to the District Director's findings.
No additional evidence has been entered into the record.

The record reflects that on February 16, 2001, at Miami-Dade, Florida, the applicant married_ a
native and citizen of Cuba whose immigration status was adjusted to that of a lawful permanent resident of
the United States, pursuant to section 1 of the CAA. Based on that marriage, on May 17, 2001, the applicant
filed for adjustment of status under section 1 of the CAA.

The record further reflects that on or about June 17, 1997, the applicant entered the United States without
inspection at an unknown location in Texas. When an alien enters the United States within the limits of a city
designated as a port of entry, but at a point where immigration officers are not located, the applicable charge is
entry without inspection. See Matter of O-, 1 I&N Dec. 617 (BIA 1943); See also Matter of Estrada-Betancourt,
12 I&N Dec. 191 (BIA 1967); Matter of Pierre, 14 1&N Dec. 467 (BIA 1973).

The regulation at 8 C.F.R. § 245.2(a)(2)(ii) provides, in part:
An application for the benefits of section 1 of the Act of November 2, 1966 is not properly

filed unless the applicant was inspected and admitted or paroled into the United States
subsequent to January 1, 1959. An applicant is ineligible for the benefits of the Act of
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November 2, 1966 unless he or she has been physically present in the United States for one
year.

The applicant bears the burden of proving that she in fact presented herself for inspection as an element of
establishing eligibility for adjustment of status. Matter of Areguillin, 17 I&N Dec. 308 (BIA 1980). The
applicant has failed to meet that burden.

It is, therefore, concluded that the applicant was not inspected and admitted or paroled into the United States.
There is no waiver available to an alien found statutorily ineligible for adjustment of status on the basis that
she was not inspected and admitted or paroled into the United States. Therefore, the applicant is not eligible
for the benefit sought. The decision of the District Director to deny the application will be affirmed.

This decision is without prejudice to the filing of a Petition for Alien Relative (Form I-130) by the applicant's
spouse on behalf of the applicant.

ORDER: The District Director's decision is affirmed.



