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DISCUSSION: The employment-based immigrant wvisa petition was
denied by the Director, Vermont Service Center, and is now before
the Associate Commissioner for Examinations on appeal. The appeal
will be dismissed.

The petitiocner is a quality assurance consulting firm.! It seeks
to classify the beneficiary as an employment-based immigrant
pursuant to section 203 (b) (1) {A) of the Immigration and Nationality
Act (the Act), 8 U.s.C. 1153(b) (1) (A), as an alien of extraordinary
ability in the sciences. The director determined the petitioner
had not established that the beneficiary has earned the sustained
national or international acclaim necessary to qualify for
classification as. an alien of extraordinary ability.

Section 203(b) of the Act states, in pertinent part, that:

(1) Priority Workers. -- Visas shall first be made available
-+ .- toqualified immigrants who are aliens described in any of
the following subparagraphs (A) through (C):

{A) Aliens with Extraordinary Ability. -- An alien 1is
described in.this subparagraph if --

(i) the alien has extraordinary ability in the sciences,
arts, education, business, or athletics which has been
demonstrated by sustained national or international
acclaim and whose achievements have been recognized in
the field through extensive documentation,

(ii) the alien seeks to enter the United States to
continue work in the area of extraordinary ability, and

(1ii) the alien’s entry to the United States will
substantially benefit prospectively the United States.

As used in this section, the term "extraordinary ability" means a
level of expertise indicating that the individual is one of that
small percentage who have risen to the very top of the field of
endeavor. 8 C.F.R. 204.5(h) (2). The specific requirements for
supporting documents to establish that an alien has sustained
national or international acclaim and recognition in his or her
field of expertise are set forth in the Service regulation at 8
C.F.R. 204.5(h) (3). The relevant criteria will be addressed below.
It should be reiterated, however, that the petitioner must show
that the beneficiary has sustained national or international
acclaim at the very top level.

Warious officials of the petitioning company have offered
statements in support of the petition and the appeal. Because
these statements are offered in an official capacity, all of these
statements shall be collectively attributed herein to the
petitioner,
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This petition‘seeks to classify the beneficiary as an alien with
extraordinary ability as a lead SPICE assessor. The regulation at

8 C.F.R. 204.5(h) (3) indicates that an alien can establish

sustained national cr internaticnal acclaim through evidence of a
one-time achievement (that is, a major, international recognized
award) . Barring the alien’s receipt of such an award, the
regulation outlines ten criteria, at least three of which must be
satisfied for an alien to establish the sustained acclaim necessary
to gqualify as an alien of extraordinary ability. The petitioner
has not specified which of the ten criteria the beneficiary
purportedly satisfies, but the evidence in the record appears to be
intended to meet the following criteria. :

Documentation of the alien’s receipt cof lesser nationally or
internationally recognized prizes or awards for excellence in
the field of endeavor. '

The beneficiary received the Standards Award from the Board of
Standards Australia, which, according to a letter from the board‘s
chief executive, “recognizes and acknowledges distinguished service
by members of Technical Committees and Policy Boards. It is
presented annually to members whose contribution is recognized by
their peers to have been outstanding and extensive." Given that
Standards Australia International is a member body of the

International Organization for Standardization ("ISO"), which .

accepts only one member body from each nation, we conclude that an
award of this level from the organization satisfies this criterion.

Documentation of the alien’s membership in asscciations Iin the
field for which classification is sought, which require
outstanding achievements of their members, as judged by
recognized national or international experts in their
disciplines or fields.

The petitioner submits documentation of the beneficiary’s
membership in the Institute of Quality Assurance, the New South
Wales branch of the Australian Computer Society, and the Quality
Society of Australia, but the record contains no evidence to
establish the membership requirements of any of these groups.

Evidence of the alien’s original secientific, scholarly,
artistic, athletic, or business-related contributions of major
significance in the field.

Lt. Col ._Deputy Assistant Secretary of the Air
Force, states: _ _ '

As the Air Force representative to the international committee
responsible ‘for developing software standards (ISO/1IEC
JTC1/5C7) I have personally worked with [the beneficiary] on
developing numerous software quality and life-cycle standards -

mcst notably ISO/IEC 12207, "s8tandard for Information
Techneology - Scftware life-cycle processes."” [The
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beneficiary’s] expertise and tactfulness directly contributed
to resolving numerous divergent international positions. This .
standard is now recognized as the common framework by which
software practitioners can create and manage software. '

[The beneficiary] was also involved in the initial development
and update of ISO 9000, the recognized standard on guality, and
is a certified lead assessor and auditor. He is also a
qualified assessor in the new international 8tandard for
Software Process Assessment (ISO/IEC 15504, "“"Software Process
Improvement Capability Evaluation," (SPICE?)). It should be
noted that initial development of ISO 9000 was completed
without United States participation, and SPICE expertise
resides primarily outside our country. (The beneficiary],
therefore, provides us a unigue opportunity to not cnly
understand the initial concept behind ISC %000, but to gain
much needed expertise in the important area of software process
improvement.

chair of the United States Technical Advisory
roup to ISO/IEC JTC 1/8C7, - Software Engineering, states in a
December 17, 1997 letter: ' '

[The beneficiary] is a recognized international expert in ISO
9000 and TickIT quality standards as well as being a certified
lead assessor and auditor. He is able to assist companies in
developing stepwise management plans and programs to assure
compliance as well as obtaining IS0 certification for software
and hardware systems.

For Year 2000 applications, [the beneficiary] is an
acknowledged expert in developing approaches to identify and
resolve issues relating to the capability of software systems
to handle Year 2000 changecver. . , . Expertise in Year 2000
analysis and testing is currently in great demand and difficult
to obtain since most corporations are vying for a limited
number of technical experts.

The above letter, from 1997, clearly predates the actual year 2000
changeover, which ultimately occurred with minimal disruption to
most major computer systems.

The petitioner submits further witness letters on appeal, which we
discuss further below.

- Evidence that the alien has performed in a leading or critical
role for organizations or establishments that have a
distinguished reputation.

2In one letter, the petitioner indicates that the acronym SPICE
stands for "Software Process Improvement and Capability
dEtermination" [sic]. '
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The beneficiary was a committee chairman for the Standards
Association of Australia, but the petitioner has not clearly
established the reputation of the association or the significance
of the beneficiary’s role as a committee chairman.

. Beyond the above criteria, the petitioner submits documentation

regarding the beneficiary’s training and certification as an
assessor and auditor. While these documents establish the

beneficiary’s professional competence, they do not establish that

the beneficiary is among the best-known or most highly acclaimed

.auditors at the national or international level,

On August 27, 1999, the director informed the petitioner that the
documentation submitted with the petition was not sufficient to
establish the beneficiary as an alien of extraordinary ability.
The director instructed the petitioner to submit evidence to place
the beneficiary at the very top of his field of endeavor.

' In response to the director’s notice, the petitioner submite a

"“memorandum . . . in support of a request for a waiver of the job
offer and subsequent Labor Certification, as required by INA
Section 203(b) (2) (A)." Neither the cited section of law nor the

waiver of the job offer requirement applies to the visa
classification sought in this proceeding. The national interest
waiver of the job offer requirement applies only to aliens of
exceptional ability and members of the professicns holding an
advanced degree, which is a lesser classification. '

The petitioner initially indicated, on the Form I-140, that it
sought to classify the beneficiary as an alien of extraordinary
ability under section 203(b) (1) (B), and the Service has
consistently adjudicated this petition under this classification.
This classification has no job offer requirement to waive, but the
threshold for ‘eligibility is higher than that for a national
interest waiver in the lesser classifications named above. The
petitioner’s arguments regarding the national interest waiver are
without effect in this bProceeding except where they also apply to
the statutory and regulatory criteria pertaining to extraordinary
ability.

With regard to playing a leading or critical role for =a
distinguished organization, we note the following passage from the
petitioner’s response to the director’s notice:

[The beneficiary] currently holds the position of Principal
Consultant within the company since June 1997. In this role he
has been responsible for key leadership in the company’ s
Information Technology Quality Assurance contracts with HUD,
Amtrak, Computer Sciences Corporation, Lockheed Martin, and
CACI in software development, directing the Y2K projects that
affect key clients and aiding the agencies of the federal
government establish Quality Assurances for the next decade in
Quality Assurance and Software development. . . . These
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activities have a very strong bearing on ‘the standards
initiatives offered by the Office of the President of the
United States, the Office of the Vice President, and the
Congress of the United States. .

Based upon [the beneficiary’s] contributions to the effort of
designing and maintaining information systems for Amtrak and
HUD he is facilitating the government’s and the nation'’s
ability to standardize the critical processes of defining,
developing, testing, and implementing critical software needed
by the US government and major corporations throughout the
United States.

The petitioner did not include any documentation from ranking
officials of Amtrak or the Department of Housing and Urban
Development to confirm the extent or significance of the
beneficiary’s work for those entities.

The petitioner asserts that "[t]he efforts being undertaken. are
critical in light of the Y2K problems being faced by the United
States Government, US Corporations, and citizens of the United
States." As noted above, the Y2K crisis date of January 1, 2000
has now passed, largely without incident.

'With regard to the petitioner’s assertion that the beneficiary is

one of only two certified SPICE auditors in the United States, the
scarcity of a given qualification or credential does not
necessarily imply extraordinary ability. The record does not
establish that the vast ‘majority of individuals who seek such
certification fail to qualify, or that sustained acclaim is a
pPrerequisite for certification.

The director requested evidence to address another regulatory
criterion: ' : ‘

Evidence that the alien has commanded a high salary or other
significantly high remuneration for services, 1in relation to
others in the field. :

In response, the petitioner asserts that the beneficiary’s salary
documentation from 1996 and 1997 is "in Australia and cannot be
submitted." Between June and December 1998, the petitioner paid -
the beneficiary "$53,762.14 comprising salary, relocation expensges,
medical costs, transportation, and temporary lodging allowance. In
1999 to date (November 17) he has been paid $86,250 comprising the
same elements as for 1998 with the exception of relocation
expenses. "
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The petitioner submits a wage survey’® to establish that "[t]lhe
salary made by a SPICE Auditor is well above the national average
of an IT Senior Professional and is regarded as a famous
professional standard as well as ‘a highly skilled individual.®
Arguments about the beneficiary's overall occupation are not
persuasive. By the same logic, we could observe that neurosurgeons
typically earn more money than general practitioners, but it doces
not follow that neurosurgeons are - simply by virtue of their
professional qualifications - inherently more highly acclaimed than
ocher physicians.

We note that the wage survey indicates that SPICE auditors command,

on average, $3,318 per day, which extrapolates to over $860,000 per

year assuming full-time employment, five days per week. The

petitioner paid the beneficiary roughly one-tenth that amount in
1999. It appears unlikely that a SPICE auditor actually earns

$3,318 per day; it appears, instead, that this amount reflects the

- fee paid by a company which contracts such an auditor, with only a
fraction of that amount being paid directly to the auditor. The

information in the record is clearly incomplete, and does not allow:
us to conclude that the beneficiary is among the highest-paid SPICE

auditors. Comparing the beneficiary’s salary to that of a

consultant with lesser qualifications is misleading.

With the response to the director’s request for further
information, the petitioner submits a letter dated September 30,
1998, from the organizing committee chair of the 1998 Australian
Software Engineering Conference, indicating that one of the
beneficiary’s research papers "has been judged the Most Influential
Paper" from the 1587 cconference. The prize consists of free
registration for an upcoming conference.

The beneficiary discusses, and produces some evidence to support,
his recent activities in the field. These developments took place
. after the petition’s April 1999 filing date and therefore cannot

establish that the beneficia was already eligible as cf that
date. Hlé I & N Dec. 45 (Reg. Comm. 1971),
in which the Service he that beneficiaries seeking employment-

based "immigrant classification wmust possess the necessary
qualificaticns as of the filing date of the visa petition.

The director denied the petition, stating that the petitioner has
not established that the beneficiary’'s achievements are more
significant than those of others in his sgpecialty. The director

3This wage survey indicates the presence of at least 22 SPICE
auditors in northern Virginia alcne, which wculd appear to
contradict the petiticner’s claim that there are only two SPICE
auditors in the entire United States. Of course, the auditors are
employed only on an ad hoc basis, and it is conceivable that the
survey simply counted the same two auditors at each of the eleven
companies surveyed.
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noted that the beneficiary's credentials are not prima facie
evidence cof extraordinary ability. '

On appeal, the petitioner maintains that the beneficiary "is an
International renowned expert in the field of Quality Assurance."
The bulk of the petitioner’s appeal consists of what appear to be
presentation slides prepared by the beneficiary for training
sessions; the remaining exhibits are new letters.

The witnesses on appeal have, for the most part, worked directly
with the beneficiary in various capacities. Stan Magee, president
of Software Engineering Process Technology, states:

In the entire world there are less than 500 people who are

actively engaged in the creation of software standards. oOf
this group of 500 persons only about 10% of them are those who
are really the shakers and movers in this field. [The

beneficiary!. is one of the people in the top 10%. He has had
many leadership roles at this level and won many awards, and
has unique expertise in the area of software quality assurance.

_ in his curriculum vitae, identifies himself as "a U.S.
elegate to the International Plenary meetings since 1986" and a

member of "the IEEE Computer Society Golden Core of 500 people who
have significantly served the IEEE Scciety in standards development
over its 50 year history.” There is no indication that the
beneficiary is a member of this group.

“presid&nt of Quality Plus Technologies, Inc.,
states atr the beneficiary "is a central U.S. figure in the

authorship of several emerging international standards including
IS0 12207, ISO 15504, and others." Ms. Dekkers adds " [w]ithout
[the ‘beneficiary's] astute advice about how to bhest leverage
international invelvement teo advance U.8. interests, our U.S. based
international organization would not have attained our current
leadership strength within ISO and the functional size measurement
community."

Other witnesses offer similar testimony, crediting the beneficiary
with involvement in the development of wvarious international
software standards. We must consider, however, that many of these
witnesses are or were major officials of national or international
bodies, holding posts considerably more significant than the
petitioner has shown the beneficiary to have held. Furthermore,
the ISO appears to have designated thousands of international
standards across a variety of industries. The development of such
standards is inherently an international enterprise, involving a
gignificant number of international, naticnal, and local entities.
We cannot conclude that every standard established by this body
represents & major achievement. Furthermore, no top ISO official
has attested that this beneficiary’s contributions Thave
significantly exceeded those of most other professionals engaged in
the develcpment of international standards.
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The record demonstrates that the beneficiary has won some
recognition for his software engineering activities, and that
- important figures in the field believe his contributicns to have
been significant. The petiticner, however, has not persuasively
met at least three of the ten regulatory criteria. The record does
not establish that the beneficiary is recognized nationally or
internationally as one of the top figures in his field. 1In order
toe qualify for this highly restrictive wvisa classification, it
cannot suffice for the petitioner simply to show that the
berneficiary is respected in his field; he must be widely
acknowledged to be at the very top of that field, and the
petitioner must submit a variety of objective, documentary evidence
to support such a finding, in keeping with the statutory demand for
"extensive documentation" at section 203(b) (1) (&) (i) of the Act.
The beneficiary may yet reach such a level, but the record does not
support a finding that the beneficiary was at, or near, such a
level at the time the petition was filed.

The documentation submitted in support of a claim of extracrdinary
ability must clearly demonstrate that the alien has achieved
sustained national or international acclaim, is one of the small
percentage who has risen to the very top of the field of endeavor,
and that the alien's entry into the United States will
substantially benefit prospectively the United States.

Review of the record, however, does not establish that the’
beneficiary has distinguished himself in the field of software
quality assurance to such an extent that he may be said to have
achieved sustained national or international acclaim or to be
within the small percentage at the very top of his field. The
evidence indicates that the beneficiary has met with considerable
success as a SPICE assessor and formulator of international
standards, ~but is not persuasive that the beneficiary’s
achievements set him significantly above almost all others in his
field at a national or international level. ‘Therefore, the
petitioner has not established eligibility pursuant to section
203(b) (1) (A) of the Act and the petition may not be approved.

The burden of proof in visa petition proceedings remains entirely
with the petitioner. Section 291 of the Act, 8 U.5.C. 1361. Here,
the petitioner has not sustained that burden. Accordingly, the
appeal will be dismissed. '

ORDER: The appeal is dismissed.




