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mployment -based immigrant visa petition was
or, Nebraska Service Center, and is now before
sioner for Examinations on appeal. The appeal

DISCUSSION: The e
denied by the Direct
the Associate Commis
will be dismissed.

The petitioner ses
immigrant pursuant t
Nationality Act (the
extraordinary abilit
petitioner had no
international acclai
alien of extraording

2ks classification as an employment-based
0 section 203 (b) (1) (A) of the Immigration and
Act), 8 U.S.C. 1153(b) (1) (A), as an alien of
vy in the sciences. The director determined the
L established the sustained national or
m necessary to qualify for classification as an
ry ability.

Section 203 (b) of th

e Act states, in pertinent part, that:

(1) Priority Workers. -- Visas shall first be made available
. . . to qualified| immigrants who are aliens described in any of
the following subparagraphs (A) through (C):

(A) Aliens with Extraordinary Ability. -- An alien is

described in this subparagraph if --
(1) the alj
arts, educ
demonstrat
acclaim an
the field

ien has extraordinary ability in the sciences,
ation, business, or athletics which has been
ed by sustained national or international
d whose achievements have been recognized in
through extensive documentation,

(ii) the
continue w

alien seeks to enter the United States to
ork in the area of extraordinary ability, and
(iii) the
substantia

alien’s entry to the United States will
lly benefit prospectively the United States.

As used in this sect
level of expertise i
small percentage who
endeavor. 8 C.F.R.
supporting documents
national or internat
field of expertise 4
C.F.R. 204.5(h) (3).

We reiterate, howeve
sustained national oz

ion, the term "extraordinary ability" means a
ndicating that the individual is one of that
have risen to the very top of the field of
204.5(h) (2). The specific requirements for
to establish that an alien has sustained
ional acclaim and recognition in his or her
re set forth in the Service regulation at 8
The relevant criteria will be addressed below.
r, that the petitioner must show that he has
* international acclaim at the very top level.

The petitioner seeks |classification as an alien. with extraordinary

ability as a resear
Institute ("HHMI") at
8 C.F.R. 204.5(h) (3
sustained national oz
one-time achievement
award) . Barring t}
regulation outlines t

ne alien’s

ch associate at the Howard Hughes Medical
the University of Chicago. The regulation at
) indicates that an alien can establish
international acclaim through evidence of a
(that is, a major, international recognized
receipt of such an award, the
en criteria, at least three of which must be
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e to establish the sustained acclaim necessary
ien of extraordinary ability. The petitioner
ence which, he claims, meets the following

satisfied for an alic¢
to qualify as an al
has submitted evide
criteria.

Documentation of the alien’s receipt of lesser nationally or
internationally recognized prizes or awards for excellence in
the field of endegvor.

The petitioner state
Science Academy Awar
the award, but he ag
the quality of his
"Young Scientist aw
exclude the most ¢
consideration. We csz
national acclaim ari
award.

s that he was nominated for an Indian National
d. The petitioner does not claim to have won
serts that the nomination itself demonstrates
research. Witnesses refer to the award as a
ard," which from its name would appear to
stablished and experienced scientists from
nnot conclude from the available evidence that
ses from the petitioner’s nomination for this

Documentation of the alien’s membership in associations in the

field for which |classification is sought, which require
outstanding achievements of their members, as judged by
recognized national or international experts in their
disciplines or fiellds.

The petitioner does

not establish that he was a member of any
association at the

time he filed the petition. The petitioner
states that he has "been invited to become a member [of] the ’'Cell
Stress Society International.’" The invitation in question is an
electronic mail message, which states in part "[i]t is easy to join
us. If at all possible, we would urge even students to
become full members." The only stated criterion for membership is
payment of annual dues.

Published materials about the alien in brofessional or major
trade publications or other major media, relating to the
alien’s work in the field for which classification is sought.
Such evidence shall include the title, date, and author of the
material, and any necessary translation.

The petitioner submit
publications by othe
work, however, does rn

s evidence that his research has been cited in
r scientists. Citation of the petitioner’s
ot establish that the articles containing the

n

citations are "about]
citations demonstrat|
resource for another
of interest. C(Citatio
the impact of the ps
criterion further bel

Evidence of the ali
on a panel, as a ju

the petitioner or his work. Rather, the
e that the petitioner’s work served as a
article that addressed the same general area

ns of this kind are most useful when measuring
rtitioner’s own work,

covered by a separate
ow.

en’s participation, either individually or

dge of the work of others in the same or an



allied field of
sought.

The petitioner state
nine manuscripts su
science journals sud
reviewed a grant pij
Agriculture.

It is clear from the
evaluate these propo
at large.
Lindguist, states t
Prof. Lindquist expl
people in my lab" an
to the petitioner.

The pet

specification for which classification is

s that he has "so far judged a total of about
bmitted for publication to very prestigious
'h as Nature, Cell, etc." The petitioner also
roposal submitted to the U.S. Department of

record that the requests for the petitioner to
sals and manuscripts do not come from the field
itioner’s postdoctoral advisor, Prof. Susan
hat it 1is she who receives these requests.
ains "I seek assistance from the most competent
d therefore she passes many of the requests on
Prof. Lindquist identifies only one review
stress and Chaperones) sent directly to the

request (from Cell
petitioner.

That Prof. Lindquis
petitioner (and asks

from her laboratory)
the petitioner, but

earned a wider reput

on his own merits,
relationship with
Lindquist.

3

5L

"
D

refers so many review requests to the
him to critique other writings originating
speaks well of Prof. Lindquist’s opinion of
it does not establish that the beneficiary has
ation. The petitioner must establish acclaim
rather than on the basis of his professional
. highly-regarded researcher such as Prof.

Regarding the USDA grant proposal, referenced above, another of the

petitioner’s former g
to have referred tha

activity as a judge
his established ties

any major national o

Evidence of the
artistic, athletic
significance in th

The petitioner discu

explaining that they

propagate by reconfi

prions) and that ther
The petitioner discus

I have been carryin
of a prion-like g
molecular chaperon
describe for the f

phenomenon in the
publication in
identified several

after a severe heat

th

rofessors (Dr. Nalam Madhusudhana Rao) appears
L proposal to the petitioner for review. Hisg
of the work of others appears to derive from
to those who select such judges, rather than
r international reputation in his own right.

alien’s original scientific, scholarly,
or business-related contributions of major
e field.

gses "mad cow disease" and gimilar diseases,
are caused by prions (rogue proteins which
guring some of the host’s proteins into more
e is no known cure for prion-caused diseases.
5ses his work in this area:

g out my research work on the biology
henomenon in yeast and the role of the
e, Hspl04 in this process. My findings
irst time the mechanism of the prion-like
test tube (currently being considered for
1Ie journal Science). I have also
proteins that depend on Hspl04 for recovery
shock in yeast cells. This work is being
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prepared for other| major publications. Presently I am carrying
out experiments to demonstrate the relationship between the
prion-like mechanisms and the mode of action of Hspl04.

The petitioner obser
yet to be published.|
findings are known i
his work cannot suff
contributions.

ves that the results of the above studies have
Therefore, it is not clear how widely these
n the field. The petitioner’s own opinion of
ice to establish the major significance of his

The petitioner sul
spongiform encephal
disease.™" This ma
problem, and some of
discuss the petition

bmits published material regarding bovine
opathy ("BSE"), popularly called '"mad cow
terial demonstrates the seriousness of the
it mentions Prof. Lindquist, but it does not
er at all and therefore it cannot satisfy the

criterion. Working to address a major problem does not inherently
convey major importance on one’s efforts. The finding must rest on
the significance of specific findings, rather than on the

petitioner’s choice of resgearch specialty.
To establish how ot
several witness lett
Lindquist, is a memb
of Sciences, and serv
as well as working 4
(HHMI also has facil

hers wview his work, the petitioner submits
=rs. The petitioner’s supervisor, Prof. Susan
er of the highly prestigious National Academy
res on the faculty of the University of Chicago
S an investigator at HHMI at that university
ities at other universities). She states:

[The petitioner’s]
amply demonstrate
internationally re
nominated for the
National Science A¢
truly remarkable a

outstanding scientific ability has been
d by his research publications in many
rspected Jjournals. In 1999, he was
Young Scientist award from the Indian
cademy, New Delhi. In my opinion, this is a
chievement.

His current approag
guestiong and I
published in very p
petitioner] is inva
fields and I have n
for this position

th has yielded answers to many long-standing
am quite certain that his work will be
restigious journals. The projects that [the
lved in require an expertise in a variety of
o doubt that he is the best-suited candidate
1n my laboratory.

Prof. Lindquist asse
recent experiments]

prions and protein a
still "currently und
apparently had yet to

the petitioner’s pre

been "received very w

not elaborate or show

or most respected
international level.
findings emerging fro

rts "I am confident that these results [from
will be of very high impact in the field of
Jggregation." She adds that the results were
ler consideration for publication" and thus
be disseminated. Prof. Lindquist states that
sentations at conference presentations have
ell by the scientific community, " but she does
y that the petitioner is among the best known
figures in his field at a national or

Certainly, researchers are following the
m Prof. Lindquist’s laboratory, but the record




shows that this work (such as the study of prions in yeast) was
underway before the petitioner arrived there.

While Prof. Lindquist’s statement is not without weight, it remains
that the petitioner works closely with her and therefore her
statements are not| first-hand evidence that the petitioner’s
reputation extends beyond the laboratory where he works. The
petitioner submits letters from faculty members at several other
universities and research facilities in various countries. Several
of these individuals|have collaborated with the petitioner or known
him for years, and state in essence that the petitioner is a well-
qualified scientist whose presence is beneficial to Prof.
Lindquist’s laboratory. Some of the witnesses- discuss the overall
problem of BSE, which is not in dispute, and the reputation of
Prof. Lindquist and fher laboratory. The curricula vitae of these
researchers (particularly that of Prof. Lindquist) demonstrate
records of achievement which appear to dwarf that of the petitioner
(who, as a postdoctoral research associate, is still essentially a
trainee rather than ja full-fledged researcher in his own right) .

The overall impression that arises from these letters is that the
petitioner is a highly qualified researcher, working for a
professor who enjoys considerable prestige in the field. The
letters assert that| the petitioner is working on an important,
ongoing project, but |they credit him with no specific contributions
of major importance to the field, nor do they demonstrate that the
petitioner is one 9f the best known or most highly acclaimed
figures in his field. Participation in an ongoing project is not
a major contribution in its own right; it is clear from the
repeated use of conditional terms (such as "could" and "may") in
the letters that the project’s findings still lie in the future.

Bxpectations of valuable results are not evidence of existing
contributions.

Evidence of the alilen’s authorship of scholarly articles in the

field, in professional or major trade publications or other
major media.

The petitioner indicates that five of his articles have been
published, with two |more submitted for consideration as of the
filing date. The Association of American Universities’ Committee
on Postdoctoral Education, on page 5 of its Report and
Recommendations, March 31, 1998, set forth its recommended
definition of a postdoctoral appointment. Among the factors
included in this definition were the acknowledgement that "the
appointment is viewed as preparatory for a full-time academic
and/or research career," and that "the appointee has the freedom,
and is expected, to publish the results of his or her research or
scholarship during the period of the appointment.r" Thus, this
national organizatiom considers publication of one’s work to be
"expected, " even among researchers who have not yet begun "a full-
time academic and/or fesearch career." This report reinforces the
Service’s position that publication of scholarly articles is not




Page 7

ice of sustained acclaim; we must consider the
2 reaction to those articles.

automatically evider
research community’s

The petitioner stat
appeared in article
eight articles featy
shown that this citat
as among the most in

tes that "many citations"
s by other researchers. The record contains
iring such citations. The petitioner has not
zion record ranks the petitioner’s publications
1Ifluential in the field.

of his work have

Evidence of the d
artistic exhibitid

isplay of the alien’s work in the field at
ns or showcases.

The petitioner state
his work at meetings
artistic exhibitions
disseminate highly te
and as such are more
bresentations.

s that he satisfies this criterion by showing
and conferences. Scientific meetings are not

Presentations of this kind are intended to
zchnical information to a specialized audience,
akin to scholarly publications than artistic

-

Evidence that the
significantly high
others in the fiel

alien has commanded a high salary or other

remuneration for services, in relation to
d.

The petitioner earns
about 50% higher than
postdoctoral researc}
cited figure is act
Postdoctoral researc
themselves. The pet
that he is among the

$38,000 per year, which, he observes, '"ig
l the national average" of $25,250 per year for
lers in biochemistry and molecular biology (the
ually the median rather than the average) .
hers, however, do not constitute a field unto
itioner, to satisfy this criterion, must show
highest paid individuals working in his field.

The same documentati
postdoctoral researc
biochemists and mole
$53,000. Because th
the workers in the c4d
therefore, plainly sk
and molecular biolog

more than $38,000 pez

On September 5, 2000,
documentation submit

establish extraordin:
the criteria outline
specified that the Se

"a level of expertise
small percentage who
endeavor."

In response to this
has T"important and
nanotechnology,
machines."

spec

on that provided the above median wage for
thers indicates that the median wage for
ecular biologists in "business/industry" is
is is a median figure, by definition half of
tegory earn that much or more. The evidence,
1ows that most privately employed biochemists
ists working in the U.S. earn substantially
© year.

the director informed the petitioner that the
ted with the petition was not sufficient to
ary ability. The director clearly set forth
d in section 203 (b) (1) (A) of the Act, and
2rvice has defined "extraordinary ability" as
indicating that the individual is one of that
have risen to the very top of the field of

letter, the petitioner asserts that his work

exciting™”
ifically

implications in the field of
"creating protein-based molecular
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In a newly-submitted letter, Professor Norbert F. Scherer of the
University of Chicago states that the petitioner’s "research work
. has proven linvaluable" 1in studying "the diversity of
structural motifs that exist in biology and the associated self-
assembly and self-organization properties in a multi-disciplinary,
multi-investigator environment to design and fabricate new physical
materials with new functionality."” Citing the petitioner’s Science
paper, Prof. Scherer states that the petitioner’s "work has had a
major impact in this| field" because it "addresses basic biological
questions such as protein aggregation and provides avenues
for the development of novel ‘nano-devices.’" The petitioner’'s
initial evidence contained no mention of nanotechnology. A press
release regarding the University of Chicago’s multi-disciplinary

project identifies |Prof. Lindguist but does not mention the
petitioner.
Prof. Scherer and other witnesses discuss developments that are

"likely" to arise from the petitioner’s work.
Prof. Scherer is the
letter is the only or
date. The other let

Of these witnesses,
only one to mention nanotechnology, and his
1e written subsequent to the petition’s filing
ters (written in February and March of 2000)!
discuss the potentigl future impact of the petitioner’s work on
health care. Conjectural assertions regarding what may eventually
result from the petitioner’s work do not constitute evidence of
major contributions |or establish that the petitioner is already
widely regarded as a| top figure in his field.

The petitioner observes that his previously-mentioned article,
submitted for publication in Science, has now been published in
that prestigious journal. While we do not deny the impact of that
important journal, or that the article may contribute to future
recognition of the petitioner, it remains that the article had not
yet been published| as of the filing date and it cannot
retroactively establish acclaim as of the filing date. See Matter
of Katigbak, 14 I&N Dkc. 45 (Reg. Comm. 1971), in which the Service
held that beneficiaries seeking employment-based immigrant
classification must possess the necessary qualifications asg of the
filing date of the visa petition.

The petitioner states that the Science article has attracted
attention throughout, the scientific community, and he submits
several published reports discussing the article. The petitioner
contends that these reports constitute published material about his
work. We note that the record contains a press release from HHMI
itself which appears to have been the source for most of the
published reports. None of the articles (including HHMI’s own
press release) mentign the petitioner at all. Thus, the articles

'The wording and
originally have been
interest waiver" in
visa petition, which

timing of these letters suggest that they may
intended to support a request for a "national
conjunction with a lower-priority immigrant
may never have been filed.




(even if they had been published before the petition’s filing date)
are not "about the alien" as the pertinent regulation demands. The
articles cannot contribute to the petitioner’s acclaim in the field
if his name is not listed; a researcher who had never heard of the

petitioner could read such an article and still have never heard of
the petitioner.

The petitionér submits evidence pertaining to membership in various
professional associations. As with the Science article, this
evidence dates from|after the petition’s June 2000 filing date.
The petitioner was notified of his admission to the American
Society for Biochemistry and Molecular Biology ("ASBMB") in a
letter dated October 4, 2000. The American Association for the
Advancement of Science ("AAAS"), in a document dated September 8,
$ 2000, has invited the petitioner to become a member.

The petitioner’s application for membership in the American Society
for Cell Biology ("ASCB") is dated September 27, 2000, three weeks

after the director requested further evidence. This timing is
consistent with the petitioner’s having applied for this membership
in response to that request. A petitioner may not make material

changes to a petition that has already been filed in an effort to
make an apparently deficient petition conform to Service
requirements. See Matter of Tzumii, I.D. 3360 (Assoc. Comm.,
Examinations, July 13, 1998), and Matter of Katigbak, supra. Even
then, there is no |evidence that the petitioner was actually
admitted to this society; the very act of applying is not
demonstrative of national acclaim.

There is no evidence that any of the above associations require
outstanding achievements of their members. As noted above, the
AAAS has already sent the petitioner a membership certificate
before he even submitted membership documentation. The membership
criteria listed on the ASBMB application form are:

1. The applicant should normally hold a doctoral degree.

2. The applicant must have published, since the receipt of a
doctoral degree, at least one paper in a refereed journal
devoted to biochemistry and molecular biology.

3. The applicant must be nominated by one Regular member of the
Society.

For ASCB membership, "I[t]lhe applicants must be sponsored by a
regular or post-doctoral member in good standing and must hold a
Ph.D., M.D., or an equivalent degree, or must have equivalent
experience." The ASCB form also indicates that " [m] embership in
the Society is open to scientists who share the Society’s purposes
to promote and devellop the field of cell biology and who have
educational or research experience in cell bioclogy or an allied
field." The petitioner has not shown that degrees and publications
are regarded as outstanding achievements, rather than more or less
routine activities, in his field. An example of an association
that satisfies the regulatory language would be the U.S. National




Academy of Sciences,
year, carefully sel
rather than automati
publishing a set nun

The petitioner repea
become a member of t}
is no evidence regarg
that the petitioner
member as the regula

The director, in
petitioner’s accompl
has been successful
the petitioner has
acclaim as one of tH

On appeal, the peti
"several pieces of c¢
his Science article
THE top most scienti]
have already discuss
apparently even ac
petitioner filed his
may have earned as
such recognition did

g

the controlling date|

critical issue, the
that article. Thers

researchers. While §

rucial evidence."
is significant because that journal "has been
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which admits only a few dozen new members each

ected on the basis of their accomplishments
cally qualifying by holding a certain degree or
ber of articles.

ts his prior claim that he has been invited to
e Cell Stress Society International, but there
ling that society’s membership requirements, or
has accepted the invitation and thus become a

tion requires.

denying the petition, acknowledged the

ishments, but found that while the petitioner
as a scientist, the record does not show that

earned sustained national or international

€ very top researchers in his field.

tioner argues that the director disregarded
The petitioner states that

Fic journal for all fields of science." As we
ed, this article had not been published (or
cepted for publication) at the time the

petition. Whatever recognition the petitioner

& result of the publication of that article,

not yet exist at the time of filing which is

Even if the date of the article were not a
petitioner has not established the impact of
> is no evidence of heavy citation by other

with a high overal

significant, sustaine
from writing an artic

The petitioner stateg
from "highly competes

over the world." We

qualify for this hj

petitioner must not
"scientists of very h
standing.
and achievements tha
own.

work, an objective

herself can make a mud

a figure at the very

The regulatory criter

by which an alien’s
work, may be judged.

the opinions of a few
necessarily represent

His mentor

Whatever Prof. I

cience is certainly a highly respected journal
Ll impact rating, it does not follow that
2d acclaim automatically or inevitably results
tle published there.

that he has submitted recommendation letters
Nt scientists of very high standing from all

take these letters under advisement, but to
ighly restrictive wvisa classification, the
merely show that his work is admired by

igh standing"; he himself must show comparable
, Prof. Susan Lindquist, has a list of honors
L significantly overshadows the petitioner’s:
bindquist’s honest opinion of the petitioner’s
reading of the evidence suggests that ghe
h stronger case than the petitioner for being
top of the field.

1

ia are intended to set forth objective means
acclaim, and the significance of the alien’'s
While witness letters can be a useful aid,
witnesses selected by the petitioner do not
the consensus throughout the field.

[«
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societies is a privi
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is not persuasive.
years to the pursui
expected outcome of a
attracts national at

The petitioner repeats

degrees of detail. T
highly accomplished
such a position he
supporting role in
suffice for the peti

success than other p

t of a doctoral

hese arguments may show that the pe
as a postdoctoral research associate, but in
remains ‘essentially a trainee,

another researcher’s laboratory.
tioner simply to show that he has had greater
ostdoctoral researchers, because most of the
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Ls prior arguments regarding his activity as a

others (which has been shown to result almost

ose affiliation with professors in a position
dges)
did not apply at the time of filing, and which

and his memberships in professional

plain wording of the relevant regulatory

tioner’s assertion that " [m] embership in these
lege of being an

excellent scientist" because
are eligible for membership"
small achievement to devote
degree, that degree isg the
rather than a rare honor that

doctoral degree
While it is no

course of study

tention.

several previous arguments in varying

titioner is

performing a
It cannot

people working in the petitioner’s field are established, full-

fledged researchers v
postdoctoral level.
demonstrate that he s
his field, including

The documentation sul
ability must clearl
sustained national o
percentage who has ri
and that the alid

substantially benefit

Review of the
petitioner has distin

extent that he may be

recol

vho have already progressed past and above the

The petitioner, in order to qualify, must

tands above the vast majority of all others in

tenured professors and department heads.

mitted in support of a claim of extraordinary

y demonstrate that the alien has achieved
r international acclaim,

is one of the small
sen to the very top of the field of endeavor,
n’s entry into the United States will
prospectively the United States.

rd, however, does not establish that the
guished himself as a cell biologist to such an
said to have achieved sustained national or

international acclaim or to be within the small percentage at the

very top of his field,.
has amassed some imp

that the petitioner’

almost all others ir
th

P

4

level. Therefore,
pursuant to section
not be approved.

The burden of proof i

with the petitioner.
the petitioner has n

appeal will be dismis

ORDER: The appeal

The evidence indicates that the petitioner
ressive achievements, but is not persuasive
S achievements set him significantly above
1 his field at a national or international
e petitioner has not established eligibility
03(b) (1) (A) of the Act and the petition may

n visa petition proceedings remains entirely
Section 291 of the Act, 8 U.S.cC. 1361. Here,
bt sustained that burden. Accordingly, the
sed.

is dismissed.




