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the Immigration and Nationality Act, 8 U.S.C. 1153(b)(1)(A)

IN BEHALF OF PETITIONER:

INSTRUCTIONS: oW
This is the decision in your case. 'All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such amotion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required under 8
C.F.R. 103.7.
FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS

\_Q %A Robert P. Wiemann, Director
Administrative Appeals Office
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas
Service Center, and is now before the Associate Commissioner for Examinations on appeal. The
decision of the director will be withdrawn and the petition will be remanded for further action and
consideration ,

The petitioner seeks classification as an employment-based immigrant pursuant to section
203(b)(1)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(1)(A), as an alien
of extraordinary ability in business. The director noted that the petitioner had entered the United
States as a conditional permanent resident under the entrepreneur investment visa program pursuant
to Section 203(b)(5) of the Act. The director further noted that the petitioner has filed a petition to
remove conditions on residence, Form I-829, which was still pending. The director then stated,
“based on the evidence of record, it cannot be concluded that the petitioner has established that the
beneficiary is an alien of extraordinary ability as required by the regulation.”

On appeal, counsel argues that the petitioner’s immigration status has no bearing on the
adjudication of the petition. We concur. While the director stated that the determination was
“based on the evidence,” the only evidence discussed is the petitioner’s immigration status, an
issue not relevant to whether or not the petitioner has sustained national or international acclaim in
business.

In adjudicating this petition, the relevant issue is whether or not the petitioner meets three of the
regulatory criteria set forth in 8 C.F.R. 204.5(h)(3). It is noted that a petitioner cannot establish
eligibility for this classification merely by submitting evidence which addresses at least three
criteria. In determining whether a petitioner meets a specific criterion, the evidence itself must
be evaluated in terms of whether it establishes that the petitioner has sustained national or
international acclaim.

Therefore, this matter will be remanded for consideration of whether or not the evidence establishes
that the petitioner has sustained national or international acclaim. As always in these proceedings,
the burden of proof rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 1361.

ORDER: The director's decision is withdrawn. The petition is remanded to the director for
further action in accordance with the foregoing and entry of a new decision which, if
adverse to the petitioner, is to be certified to the Associate Commissioner for
Examinations for review.



