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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition and the Administrative Appeals Office (AAO) summarily dismissed a subsequent appeal.
The matter is now before the AAO on motion. The motion will be dismissed.

The petitioner seeks classification as an “alien of extraordinary ability” pursuant to section
203(b)(1)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(A). The director
determined the petitioner had not established the sustained national or international acclaim necessary
to qualify for classification as an alien of extraordinary ability.

On appeal, prior counsel indicated that he would submit a brief and/or additional evidence within 30
days. Prior counsel dated the appeal October 10, 2003. On March 31, 2004 the AAO summarily
dismissed the appeal after having received nothing further from prior counsel.

On October 20, 2004, almost seven months later, the petitioner, through counsel, files the instant
motion to reopen. Counsel asserts that the appeal was summarily dismissed due to prior counsel’s
ineffective assistance.

The regulation at § C.F.R. § 103.5(a)(1)(i) provides, in pertinent part:

Any motion to reconsider an action by the Service filed by an applicant or petitioner
must be filed within 30 days of the decision that the motion seeks to reconsider. Any
motion to reopen a proceeding before the Service filed by an applicant or petitioner,
must be filed within 30 days of the decision that the motion seeks to reopen, except that
failure to file before this period expires, may be excused in the discretion of the Service
where it is demonstrated that the delay was reasonable and was beyond the control of
the applicant or petitioner.

The record reveals that the AAO’s notice was mailed to the petitioner at his address of record and to
prior counsel at his address of record. The petitioner has not demonstrated that he or prior counsel
advised the AAO of any change of address. In fact, counsel acknowledges that the petitioner received
the AAO’s notice dismissing the appeal. As such, the petitioner has not demonstrated that his failure to
file a timely motion was due to Citizenship and Immigration Services (CIS) error.

On motion, counsel asserts that while the petitioner received the dismissal, he did not “understand the
meaning of it.” Regardless, counsel has not established that the petitioner’s failure to file the motion
until almost six months after the regulatory deadline was reasonable and beyond the control of the
petitioner.

ORDER: The motion is dismissed.



