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DISCUSSION: The Director Nebraska Service Centef denied the employment-based immigrantvisa
~ petition, which is now before the Adm1mstrat1ve Appeals Ofﬁce on appeal ~The appeal will be
dismissed. . : . ' A

The petitioner seeks classification as an “alien of extraordinary ability” in the sciences, pursuant to
~section 203(b)(1)(A) of the Immigration and Nationality Act (the Act), 8 US.C. § 1153(b)(1)(A). The
-director determined the petitioner had not established the sustained national or international acclaim
necessary to qualify for classification as an alien of extraordinary ability. Specifically, the director
concluded that the petitioner meets only one of the regulatory criteria, of which an alien must meet at
least three to establish eligibility for the clas51ﬁcat10n sought : ‘ ‘ '

‘On appeal, counsel submits a brief and add1t10na1 ev1dence For the reasons dlscussed below the
petltloner has not overcome the d1rector s valid bases for denial.. ‘ :

Section 203(b) of the Act '"states? in per'tinent part, that:

1) Pﬁdrity Workers. =- Visas shall first be made available . . . to qualiﬁed' iminigrants who are
aliens described in any of the following subparagraphs (A) through (C) '

- (A) Aliens with Extraordlnary Ability. -- An alien is described in th1s subparagraph if--

(1) the alien has extraordlnary ability in the sciences, arts, educatlon
business, or athletics which has been demonstrated by sustained national or
international acclaim and whose achievements have been recogmzed in the
field through extensive documentation »

(ii) the alien seeks to enter the United. States to continue work in the area of =
extraordlnary ability, and : S

(iii) the alien’s. entry to the Umted States w111 substantially beneﬁt
prospectlvely the United States

,Citizenshlp and Imm1grat10n Services (CIS) and legacy Imm1gration and Naturahzatlon Serwce (INS)
“have cons1stently recognized that Congress intended to set a very high standard for individuals seeking
immigrant visas as aliens of extraordinary ability. See 56 Fed. Reg. 60897, 60898-9 (November 29,
1991). As used in this section, the term “extraordinary ability” means a level of expertise indicating
‘that the individual is one of that small percentage who have risen to the very top of the field of
. endeavor. 8 C.F.R. § 204.5(h)(2). The specific requirements for supporting documents to establish that -
-an alien has sustained national or international acclaim and recognition in his or her field of expertise
-are-set forth in the regulation at 8 C.F.R. § 204 5(h)(3). The relevant criteria will be addressed below.
It should be reiterated, however," that the petltloner must show that he has sustamed national or
international acclalm at the Very top level ' :
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This petition seeks to classify the petitioner as an alien with extraordinary .ability‘ as a postdoctoral
research associate. While the statute and regulation do not préclude a postdoctoral researcher from
establishing eligibility, the petitioner must demonstrate that his accomplishments compare with those at
the very top of the field, including those who have long since completed their postdoctoral training.
The regulation at 8 C.F.R: §204.5(h)(3) indicates that an alien can establish sustained national or
international acclalm through_evidence of a one-time achievement <(that is, a major, international

. recognized award). Barring the alien’s receipt of such an award, the regulation outlines ten criteria, at
least three of which must be satisfied for an alien to establish the sustained acclaim necessary to qualify
as an alien of extraordinary ab111ty The petltloner has submitted ev1dence that, he clalms meets the
followmg cr1ter1a : o

Documentation of the alien’s recezpt of lesser natzonally or lnternatzonally recognzzed przzes or
awards s for excellence in the field of endeavor

~ In response to the d1rector s request for add1t10na1 ev1dence the petitioner submitted ev1dence that he
received a scholarship from The Ohio State University, that he was a “co-winner” of the Best Fisheries
Poster at the 2000 Annual Ohio Fish and Wildlife Conference and that he received a travel grant from
the Flsherles Soc1ety of the British Isles (FSBI) : . :

On appeal counsel does not contest the. d1rector ] conclus1on that the record does not support this
criterion. Competltlon for scholarships is limited to. other students. Experienced experts in the field
‘are not seeking scholarships. The record does not reveal that either the poster award from a local
conference or the travel award is a lesser nat1ona11y or 1nternat10na11y recogmzed prize-or award

In light of the above the petltloner has not estabhshed that he meets this cr1ter10n

Evidence of the alien’s participation, ezther mdzvzdually orona panel as.a ]udge of the work of
. others.in the same or an allied field of speczﬁcatzon for which classification is sought S

_ The petltloner 1n1t1a11y submitted ev1dence that he had refereed artlcles for Agrzculture Ialernational
AQUI, Physiology and Behavior, the Journal of Fish Biology and Redaktzon Aquatic Sciences. The

: ‘ ev1dence regardln the reviews for the Journal of Fish Bzology suggests that petrtloner filled in for hlS :

- In response to the dlrector s request for addltlonal evidence, the petltloner submitted a letter from Dr.-
%one of the petitioner’s collaborators at The Ohio State University, asserting that in the
© summers o 4 and 2005, he asked the petitioner to review two proposals Dr. was preparing

. to submit to the U.S. Department of Agriculture. In addition, the petitioner submitted a letter from Jan

- Sauris, Program Manager of the Oth Agncultural Research and Development Center (OARDC) of o

, ' The petltloner does not claim to meet or submlt ev1dence relatlng to- the cntena not. dlscussed in th1$ E
- decision. : oo :
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The Oh10 State Umvers1ty, assertlng that the pet1t1oner “was 1dent1ﬁed asa hlghly qualified individual
with necessary expertise to review a proposal on aquaculture submitted” to the OARDC Research
Enhancement Competitive Grants Program for 2004. Further, the petitioner submltted letters from staff
at Aquaculture International and Physiology and Behavior discussing the selection of reviewers.
I of Aquaculture International asserts that manuscripts for the journal are

- reviewed by “international -experts,” while Hof Physiology and Behavior simply
‘indicates that he relies on personal contacts and Internet searches to locate potential reviewers. Finally,
the petitioner submitted evidence of multiple reviews for other Journals in 2005, all of which postdates

the filing of the pet1t10n on October 29 2004.

- The director concluded that the petitioner’s review responsibilities were consistent with. his lével of
education and not indicative of sustained national or international acclaim. The director noted the large
number of manuscripts submitted to the journals for which the petitioner has served as a peer-reviewer.
On appeal, counsel asserts that the plain language of the regulation at 8 C. F.R. § 204.5(h)(3)(iv) only
requires evidence that the alien has judged the work of others. Counsel cites Buletini v. INS, 860 F.
Supp. 1222, 1231 (E.D. Mich. 1994) for the proposition that the director erred in going beyond the
regulatory language. The court in Buletini, 860 F. Supp. at 1231, held that the regulation at 8 C.F.R.
§ 204.5(h)(3)(iv) does not require that participating as a judge was the result of having extraordinary
ability. Id. In contrast to the broad precedential authority of the case law of a United States circuit
court, the AAO is not bound to follow the published decision of a United States district court in
cases arising. within the same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). The
reasoning underlying a district judge’s decision will be given due consideration when it is properly
before the AAO; however the analysis does not have to be followed as a matter of law. Id. at 719.

Counsel also cites a July 30, 1992 correspondence memorandum from _ Acting -
Assistant Commissioner, to the then Director of the Nebraska Service Center, | IIIEEEEEN. Mr.
_1ssued his correspondence memorandum in response to an inquiry from Mr. Il and makes .

~ clear that he is discussing his personal inclinations. Moreover, in contrast to official policy memoranda .
issued to the field, correspondence memoranda issued to a single individual do not constitute official
CIS policy and will not be considered as such in the. adjudication of petitions. or -applications..
Although the correspondence may be useful as an aid in interpreting the law, such letters are not’
binding on any CIS officer as they merely indicate the writer’s analysis of an issue. See
Memorandum from -Thomas Cook, Acting Associate Commissioner, Office of Programs,

' Significance of Letters Drafted by the Office of Adjudications (December 7, 2000).> - While Mr.

I stated that “participation by the alien as a reviewer for a peer-reviewed scholarly journal
would more than likely be solid pieces of evidence,” he ultimately concluded that “we expect the
examiner to evaluate ev1dence not s1mply count it.” : : '

Finally, counsel asserts that the petitioner has rev1ewed proposals “for several agenmes * The record
- reflects only that the petitioner has informally’ rev1ewed a proposal for his collaborator and more

2 Although th1s memorandum pr1nc1pally addresses letters from the Office of AdJud1cat10ns to the public, the '
memorandum specrﬁes that letters written by any CIS employee do not const1tute ofﬁcral CIS policy. '



LIN 05 022 50757
Page 5

formally for a grant program at his own institution. These reviews are not indicative of any
recogn1t10n beyond The Oh1o State University. -

Regardmg the pet1t1oner S manuscnpt reviews for Journals we can only con51der reviews conducted |
prior to the date of filing. "See 8 C.F.R. § 103.2(b)(12); Matter of Katigbak, 14 1&N Dec. 45, 49
(Reg. Comm. 1971) Moreover, we do not find it violates the reasoning in Buletini, 860 F. Supp. at
. 1231, to examine the evidence submitted as to whether it is indicative of or inconsistent with
v nat1ona1 or international acclaim. The court in Buletini was concerned that-an alien would need to.
first demonstrate “extraordinary ability” in order to meet this criterion. - We are not following this
 “circular exercise” that troubled the court. Rather, we are looking at the type of review responsibilities
~ inherent to the field and what review respons1b111t1es might be indicative of or at least consistent with
national acclaim. Specifically, we cannot 1gnore that scientific journals are peer reviewed and rely on
. many scientists to review submitted articles.’ Thus, peer review is routine in the field; not every peer
reviewer enjoys sustained national or international acclaim. Without evidence that sets the petitioner
apart. from others in his field, such as evidence that, as of the date of filing, he had reviewed an
unusually large number of articles, received independent requests from .a substantial number of
"journals, or served in an editorial pos1t1on for a d1stmgu1shed Journal we -cannot conclude that the

» pet1t1oner meets this’ cntenon

Evidence of the alien’s original scientific, scholarly; artzstzc athletic, or, busmess-related
" contributions of ma]or significance in the field.

The director acknowledged the petitioner’s work in the ﬁeld ‘and concluded that the record
i demonstrated a certain amount of awareness of this work, but found that the petitioner had not
demonstrated- through obJectwe evidence that he had made contributions of major s1gmﬁcance On
'appeal counsel once agam c1tes Buletzm 860 F Supp at 1232.

_As stated above the AAO is not bound to follow the published: decision of a Umted States district
court in cases arising within the same district. :See Matter of K-S-, 20 1&N Dec. 715 (BIA 1993).
While we accord weight to the reference letters submitted, the opinions of experts in the field cannot |
form the COrnerstone‘ of a successful claim of sustained national or international acclaim. - CIS may,
in its’ d1scret1on use as -advisory opinions, statements submitted as expert testimony. See Matter of
Caron International, 19 I&N Dec. 791, 795 (Comm 1988). However, CIS is ultimately responsible
for making the final determination regarding an alien’s eligibility for the benefit sought. Id. The
_submission of letters from experts supporting the petition is not presumptive evidence of eligibility;
CIS may evaluate the content of those letters as to whether they support the alien’s eligibility. See id.
at 795-796. CIS may even give less weight to an opinion that is not corroborated, in accord with
other information or is in any way questionable. Id. at 795; See also Matter of Soffici, 22 1&N Dec.

3 According to information posted at Elsevier.com, the science, technical and medical pfofessions produce 1.2
million peer-reviewed articles annually, each of which is presumably péer-reviewed by more than one peer-
© reviewer. : : :
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. 158, 165 (Comm 1998) (citing Matter of Treasure Craft of Calzfornza 14 I&N Dec. 190 (Reg.
Comm. 1972)).

In evaluating the reference letters, we note that letters containing mere assertions of widespread
acclaim, vague claims of contributions or predictions of future applicability are less persuasive than
letters that specifically identify contributions and provide specific examples of how those
contributions have influenced the field. In addition, letters from independent references who were

~ previously aware of the petitioner through his reputation and who have applied his work are far more
persuasive than letters from independent references who were not previously aware of the petitioner
and are merely responding to a solicitation to review the petitioner’s curriculum vitae and work and
provide an opinion based solely on this review. Ultimately, evidence in existence prior to the
preparation of the petition carries greater weight than new materials prepared especially for’

~ submission with the petition. An individual with sustained national or international acclaim should
be able to produce unsolicited materials reflecting that acclaim. :

Also on appeal, counsel asserts that the reference letters indicated how the petitioner’s work “would
provide invaluable assistance and would make a practical contribution to scientific education and
research.” (Emphasis added.) According to the regulation at 8 C.F.R. § 204. 5(h)(3)(v) an alien’s
contrlbutlons must be not only original but of major 51gn1ﬁcance

- The petitioner received his Ph.D. from the Universitaires Notre-Dame de la Paix, Namur in 1996 under

the director of Dr. | The petltloner then worked as a visiting scholar and then as a -
postdoctoral research associate at The Ohio- State University under the supervision “of Dr. _
From 2001. to 2003, the petitioner was a postdoctoral research associate at Texas Tech

~ University under the direction of Dr. (i Finally, the petitioner returned to Dr.
qlaboratory at The Ohio State University as a postdoctoral research ass001ate where he
remained as of the date of ﬁhng . R o :

Dr. _asserts that the petitioner’s student work demonstrated high competence and that the _
international appreciation of his work during this time is evident from the petitioner’s publication of.
eight articles. ' We will not presume the major significance of a contribution based on its publication
alone. "It is the pet1t1oner ] burden to demonstrate the impact his' work has had beyond mere

' publlcatlon : :

4 _ asserts that he recruited the petitioner from Belglum based on his knowledge of
ecophys1ology and food/web interactions and characterizes him as “among the best young researchers.”
~ The petitioner must establish that he compares with the most renowned members of the field, including
.. those with extensive experience in the field. Dr. ﬂplams that the petitioner is the sole
- inventor of “many techniques” being used in Dr laboratory but does not assert that
- independent laboratories have adopted or are considering adoptmg the petitioner’s. techniques. Dr.

I 10stly discusses ongoing research and the importance ii iiiii irOJects without explaining

“how the petitioner’s completed work has impacted the field. Dr. otes that the petitioner’s
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'work receives government funding and concludes that they must believe in investing in the petitioner’s

research. Every successful ‘scientist engaged in research, of which there are hundreds of thousands,

receives funding from somewhere. Obviously the past achievements of the principal investigator are a -

factor in grant proposals. The funding institution has to be assured that the investigator is capable of

. performing the proposed research. Nevertheless, a research grant is principally designed to fund future
research, and not to recognize past achievements as having major significance. .

Dr. does discuss some past achievements. ~ Specifically, Dr. asserts that the

petitioner ¢ 1mproved yellow perch and walleye production and health by developing appropriate diet -

formulations and increasing efficiency of stocking programs that have been documented in improving

. recovery of stocked fish in inland reservoirs.” "Dr. hdoes not assert that this work is being
applied elsewhere. - While Dr. * provides an account of Brazilian scientists seeking the

. petitioner’s advice at a conference, the record lacks letters from researchers outside the petitioner’s’

immediate circle of colleagues dlscussmg his impact on the1r own work '

. Finally Dr. _asserts that the petltloner played a role in secunng a grant for the laboratory s
- project on sex differentiation in the sea lamprey and that this project “already has resulted in maJor‘
scientific dlscovenes pertalmng to sex d1fferent1atlon in the lowest vertebrate ever examrned ”

Dr._prarses the petltloner s professionalism and experrence Dr xplalns that
in his laboratory, the petitioner studied the effects of perchlorate and environmental contaminant on
‘thyroid function in fish. Dr. discusses the importance of this area of research and asserts
- that other researchers in his laboratory are continuing projects that the petitioner started, which would

not have been possible without the petitioner’s “pioneering research. ” Dr. cknowledges,

o however, that the five to six papers authored by the petitioner during his time at Texas Tech University -

had yet to be publlshed and, thus, widely disseminated within the field. The petrtroner s curriculum

- vitae, submitted in response to the director’s request for additional evidence, reflects no articles -
coauthored with Dr. _ published prior to 2005. As stated above, the petition was filed in

" October 2004 and,. thus, the petitioner must establish’ ehglblhty as of that date. See 8 C.F.R.

- §103. 2(b)(12) Matter of Katngak 14 I&N Dec at-49. ‘ : '

Dr.,_ a research brologlst at the Texas Cooperative Fish and W11dl1fe Research Unit
who worked with the petitioner in Texas, asserts that the petitioner’s “findings on the effects of
perchlorate on fish health and reproduction yielded novel information that is now being used as part -
~of an effort to assess the risk of perchlorate contamination in the environment.” Dr. NN
Assistant Director for Science at Texas Tech University, asserts only that the perchlorate project on
which the petitioner worked “has the potential for saving taxpayers. millions of dollars in cleanup
“"costs while reducing the risks associated with drinking contaminated water.” On appeal, the
petitioner submits a document from the National Center for Environmental Assessment listing the
" references "associated with the U.S. Environmental Protection Agency’s review of perchlorate
contamination. The petitioner is credited on only one of 32 reports hsted '
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Dr. NEBEEEE Director of the Lake Michigan:' Biological Station in Illinois and a collaborator on
" the pet1t1oner s pI‘Q] jects at The Ohio State Umversny, asserts that the petrtloner s contrlbutlons

have been 1nvaluable to the progress we have made to examine change in Great Lakes A
food webs related to increased Greenhouse Gas emissions and establishment of invasive

- species that cascade through the food web to impact reproductive success of
commercially important'ﬁshes These results have far-reaching implications that 1)
extend to leglslatlon pending in Congress to protect the integrity of aquatic systems -

. from invaders, and 2) confirm that depletion of ozone via Greenhouse Gas emissions
can be detrimental to commercially 1mportant fish populations in the United States..
‘Without his efforts and insight, prOJect on this collaboratlve prOJGCt would have
stopped

Other research on stemming the tide of invasive fishes has been conducted by [the
petitioner]. He has developed unique methods to sterilize male sea lamprey. such that
the reproductive success of these invaders is reduced. Success of such sterilization
programs means that fewer commercially important fishes will be lost to mortality from .
‘sea lampreys. Instead, various salmon, trout and whlteﬁsh populatlons wrll be- more
readily available for harvest : '

-F 1nally, Dr -dlscusses the petltloner s Work on substituting cottonseed meal for fish meal in
the aquaculture 1ndustry, which “can save the aquaculture 1ndustry mllhons of dollars. each year

~ Dr. - asserts that the petltloner played a “pioneering role” in the productlon of all female
populations of a popular sport fish and that this:research was published in a prestigious _]oumal We
- will not, however, presume the significance of a contribution from the journal in which it was
pubhshed It is the pet1tloner s burden. to demonstrate the s1gn1ﬁcance of the. 1nd1v1dua1 artlcle '

The petltIOI‘lCI‘ submrts several 51m11ar letters from other collaborators The petltloner does not submit -
. any letters from fish breeders, cotton growers, fish food developers, the aquaculture industry or other
. independent sources affirming their familiarity with the petitioner’s work and attesting to the impact of ‘
~ the petitioner’s work on their own work. Dr. a researcher at the National Instrtute

for Research in the Amazon, Brazil, asserts that he has known of the petitioner’s work “since long ago”
and recently met the petitioner in the laboratory of Dr. _ Dr. IR however, does not explam
- how the petitioner’s work 1nﬂuenced his own work ' ,

Dr. — a coauthor, asserts that the. number of citations demonstrates that the
petitioner’s work has formed the foundation .of work by others. = The record, however, while

~ demonstrating the number of citations, does not include a list of these citations. Thus, the petitioner has - - ,

~ not established that the bulk of the c1tatrons are from 1ndependent sources. Self-01tat10n wh11e a



LIN 05 022 50757
Page9 ‘

normal and expected process, cannot establish that independent researchers are relying on the

petitioner’s work. While one of the reference letters submitted on appeal asserts that the petitioner has

been cited nearly 200 times, the petitioner- did not submit a citation index or other evidence

corroborating that claim. The regulation at 8 C.F.R..§ 103.2(b)(2) requires the submission of primary
~ evidence over-affidavits unless pnmary and secondary evidence are both demonstrably unavailable or
" do not exist. : -

~ On appeal, the pet1t10ner submits letters ﬁom Dr. _ Center Director of the I
. W Executive Secretary and Chief Executive Officer of the NI

While both letters affirm the petitioner’s selection to lead a Thiamine
Deficiency Syndrome initiative, it is not clear that this selection had taken place prior to the. date of
,ﬁlmg in October 2004 or that the pet1t1oner has already 1mpacted the field i in this posrtlon

The pet1t1oner s ﬁeld like most- science, is research—dnven and there would bBe little, po1nt in
publishing research that did not add to the general pool of knowledge in the field. Accordmg to the
regulation at 8 C.F.R. § 204.5(h)(3)(v), an alien’s contributions must be not only original but of

- major significance. We must presume that the phrase “major significance” is not superfluous and,
thus, that it has some meaning. To be considered a contribution of major significance in the field of
science, it can be expected that the results would have already been reproduced and confirmed by .
other experts and applied in their work. Otherw1se it is difficult. to gauge the impact of. the
pet1t10ner s.work. Without letters from a broader .spectrum . of experts in the field, the petitioner
cannot establish that hlS contnbutlons are recognized natlonally or 1ntemat10nally as hav1ng maJor

: 51gnlﬁcance : : : : : :

In l1ght of the above the petltloner has not estabhshed that he meets th1s crltenon

Evzdence of the alien’s authorsth of scholarly artzcles in the f eld in professzonal or major trade
publzcatzons or other major medla - -

» The d1rector concluded that the pet1t10ner ] lengthy publ1cat10n h1story and moderate citation | record "
serves to meet th1s criterion and we concur.. :

The documentation subinitted in support of a claim of extraordlnary ahility must clearly demonstrate -
that the alien has achieved sustained national or international acclaim and is one of the small percentage. -
who has risen to the very top of the ﬁeld of endeavor *r '

Review of the record however does not estabhsh that the petitioner has d1st1ngu1shed himself as a_
-researcher to such an extent that he may be said to have achieved sustained national or international
acclaim or to be within the small percentage at the very top of his field. The ev1dence indicates that the
. petitioner shows talent as a postdoctoral research associate, but is not persuasive that the petitioner’s
- achievements set him significantly above almost all others in his field. Therefore, the petitioner has not
.- established eligibility pursuant to section 203(b)(1)(A) of the Act and the petition may not be approved.



- LIN 05022 50757 o
Page 10

- The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 of
the Act, 8 U.S.C. § 1361. Here the petitioner has not sustained that burden. Accordmgly, the appeal
will be dlsmlSSCd ,

ORDER:  The appeal is dismissed. |



