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DISCUSSION: The Director, Vermont Service Center, denied the employment-based immigrant visa
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed. '

The petitioner is a research and product development company. It seeks to classify the beneficiary as
an outstanding researcher pursuant to section 203(b)(1)(B) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b)(1)XB). The petitioner sought to employ the beneficiary in the United States as
a project engineer. The director noted that the petitioner was no longer offering the beneficiary a job
and determined that the petitioner had not submitted the requisite job offer in response to a request for
required evidence, thus rendering the beneficiary ineligible.

On appeal, counsel asserts that the beneficiary “exercised his option to port to a new employer in the
same or similar job classification” and that his change of employers during the pendency of the petition
is not a valid basis on which to deny the petition pursuant to a Citizenship and Immigration Services
(CIS) memorandum discussing the portability provisions of section 106(c) of the American
Competitiveness in the Twenty First Century Act of 2000 (AC21), Pub. L. No. 106-313, 114 Stat.
1251 (Oct. 17, 2000)."

Counsel’s reliance on the memorandum is misguided. The memorandum refers only to petitions that
have been approved based on the beneficiary’s eligibility for the requested classification. In this case,
the initial petition was denied because the beneficiary is not eligible for the requested classification.
Further, as will be discussed below, CIS memoranda do not establish judicially enforceable rights.

Finally, counsel fails to address the merits of the petition. The director denied the petition because the
petitioner failed to submit required evidence of the requisite job offer in response to a specific request,
and thus failed to establish the alien’s eligibility for the requested classification. We will affirm the
director’s determination that the petitioner has not established the beneficiary’s eligibility for the
classification sought. The petitioner failed to submit the requisite job offer and, beyond the director’s
decision, did not establish that the beneficiary met at least two of the regulatory criteria required to
establish his eligibility for immigrant classification as an outstanding researcher under section 203(b) of
the Act.

! William R. Yates, Associate Director for Operations at Citizenship and Immigration Services (CIS),
Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions and Form [-485
and H-1B Petitions Affected by the American Competitiveness in the Twenty-First Century Act of 2000
(AC21) (Public Law 106-313), HQPRD 70/6.2.8-P (May 12, 2005) (hereinafter “2005 memorandum”).
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L. The Portability Provision of Section 204(j) of the Act is Invoked Only in Adjustment of Status
Proceedings where the Underlying Visa Petition was Approved.

The pertinent portability provision at section 204(j) of the Act applies only to adjustment of status
proceedings where the underlying immigrant visa petition has been approved. Contrary to counsel’s
intimation, the portability provision does not require CIS to approve a visa petition where eligibility has
not been established merely because the petition was concurrently filed with an application to adjust
status that has been pending for at least 180 days.

A. The Relevant Statutory and Regulatory Provisions

Section 106(c)(1) of AC21 amended section 204 of the Act by adding the following prov1s1on
codified at section 204(j) of the Act, 8 U.S.C. § 1154(])

Job Flexibility For Long Delayed Applicants For Adjustment Of Status To Permanent
Residence. — A petition under subsection (a)(1)(D) [since redesignated section
204(a)(1)(F)] for an individual whose application for adjustment of status pursuant to
section 245 has been filed and remained unadjudicated for 180 days or more shall
remain valid with respect to a new job if the individual changes jobs or employers if
the new job is in the same or a similar occupational classification as the job for which
the petition was filed.

Section 204(a)(1)(F) of the Act includes immigrant classification of alien beneficiaries as
outstanding professors or researchers under section 203(b)(1)(B) of the Act, the classification sought
in this case.

Governing adjustment of status, section 245(a) of the Act, 8 U.S.C. § 1255(a), states:

Status as Person Admitted for Permanent Residence on Application and Eligibility for
Immigrant Status

The status of an alien who was inspected and admitted or paroled into the United
States or the status of any other alien having an approved petition for classification as
a VAWA self-petitioner may be adjusted by the Attorney General [now the CIS], in
his discretion and under such regulations as he may prescribe, to that of an alien
lawfully admitted for permanent residence if (1) the alien makes an application for
such adjustment, (2) the alien is eligible to receive an immigrant visa and is

2 AC21 included a related portability provision regarding the continuing validity of alien labor
certifications which was codified at section 212(a)(5)}(A)iv) of the Act, 8 U.S.C.
§ 1182(a)(5)(A)(iv). Because the classification requested here does not require a labor certification,
we will not address that provision in this decision.
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admissible to the United States for permanent residence, and (3) an immigrant visa is
immediately available to him at the time his application is filed.

(Emphasis added.)

An immigrant visa is immediately available to an alien seeking employment-based preference
classification under section 203(b) of the Act (such as the beneficiary in this case) when the alien’s
visa petition has been approved and his or her priority date is current. 8 C.F.R. § 245.1(g)(1), (2).
Hence, adjustment of status may only be granted “by virtue of a valid visa petition approved in [the
alien’s] behalf.” 8 C.F.R. § 245.1(g)(2).

B. Filing Procedures Prescribed by Regulation Do Not Support Counsel’s Contention

At the time AC21 went into effect, legacy Immigration and Naturalization Service (INS) regulations
provided that an alien worker could not apply for permanent resident status by filing a Form 1-485,
Application to Adjust Status, until he or she obtained the approval of the underlying Form I-140
immigrant visa petition. See 8 C.F.R. § 245.2(a)(2)(i) (2000). Therefore, the process under section
204(j) of the Act at the time of enactment was as follows: first, an alien obtains an approved
employment-based immigrant visa petition; second, the alien files an application to adjust status; and
third, if the adjustment application was not processed within 180 days, the underlying immigrant visa
petition remained valid even if the alien changed employers or positions, provided the new job was
in the same or a similar occupational classification.

After enactment of the portability provisions of AC21, CIS implemented the “concurrent filing”
process whereby an employer may file an employment-based immigrant visa petition and an
application for adjustment of status for the alien beneficiary at the same time. See 8 C.F.R.
§ 245.2(a)(2)(B)(2004); see also 67 Fed. Reg. 49561 (July 31, 2002). CIS implemented concurrent
filing as a convenience for aliens and their U.S. employers. Because section 204(j) of the Act applies
only in adjustment proceedings, CIS never suggested that concurrent filing would make the
portability provision relevant to the adjudication of the underlying visa petition. Rather, the statute
and regulations prescribe that aliens seeking employment-based preference classification must have
an immigrant visa petition approved on their behalf before they are even eligible for adjustment of
status. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).

C. The Statutory Framework and Recent Judicial Determinations Show That the
UnderlyingVisa Petition Must Be Approved Before Any Portability Determination is
Made

Section 204(j) of the Act prescribes that “A petition . . . shall remain valid with respect to a new job
if the individual changes jobs or employers.” The term “valid” is not defined by the statute, nor does
the congressional record provide any guidance as to its meaning. See S. Rep. 106-260, 2000 WL
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622763 (Apr. 11, 2000); see also H.R. Rep. 106-1048, 2001 WL 67919 (Jan. 2, 2001). However, the
statutory language and framework for granting immigrant status, along with recent decisions of three
federal circuit.courts of appeals, clearly show that the term “valid,” as used in section 204(j) of the
Act, refers to an approved visa petition.

Statutory interpretation begins with the language of the statute itself. Hughey v. U.S., 495 U.S. 411,
415 (1990). We are expected to give the words used in the statute their ordinary meaning. IN.S. v.
Cardoza-Fonseca, 480 U.S. 421, 431 (1987) (citing LN.S. v. Phinpathya, 464 U.S. 183, 189 (1984)).
We must also construe the language in question in harmony with the thrust of related provisions and
with the statute as a whole. K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988). See also COIT
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561, 573 (1989); Matter
of W-F-, 21 1&N Dec. 503, 506 (BIA 1996).

Contrary to the ordinary meaning of the word, counsel’s ultimate position would require the AAO to
construe the term “valid” to include petitions that have not been approved. See Webster’s New
College Dictionary 1218 (2001) (defining “valid” as “well-grounded,” “producing the desired
results,” or “legally sound and effective.”) Since an approved petition was required to file an
application for adjustment of status at the time the portability provision was enacted, it is extremely
doubtful that Congress intended the term “valid” to include petitions that simply remain pending
after the close of the 180-day period.’

Counsel’s interpretation of the portability provision conflicts with the statutory framework for
granting immigrant status and violates a fundamental tenet of statutory construction. With regard to
the overall design of the nation’s immigration laws, section 204 of the Act provides the basic
statutory framework for the granting of immigrant status. Section 204(a)(1)(F) of the Act, 8 U.S.C.
§ 1154(a)(1)(F), provides that “[a]ny employer desiring and intending to employ within the United
States an alien entitled to classification under section . . . 203(b)(1)(B) . . . of this title may file a
petition with the Attorney General [now Secretary of Homeland Security] for such classification.”
(Emphasis added.)

Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs CIS’s authority to approve an immigrant visa
petition before immigrant status is granted:

After an investigation of the facts in each case . . . the Attorney General [now
Secretary of Homeland Security] shall, if he determines that the facts stated in the
petition are true and that the alien in behalf of whom the petition is made is . . .
eligible for preference under subsection (a) or (b) of section 203, approve the petition

3 We note that the Act contains at least one provision that does apply to pending petitions; in that
instance, Congress specifically used the word “pending.” See section 101(a)(15)(V) of the Act, 8
U.S.C. § 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based petitions
that have been pending three years or more).
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and forward one copy thereof to the Department of State. The Secretary of State shall
then authorize the consular officer concerned to grant the preference status.

As noted above, if the alien secks adjustment of status in the United States, the statute and
regulations allow such adjustment only where the alien has an approved petition for immigrant
classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).

Pursuant to the statutory framework for the granting of immigrant status, any United States employer
desiring and intending to employ an alien “entitled” to immigrant classification under the Act “may
file” a petition for classification. Section 204(a)(1)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F).
However, section 204(b) of the Act mandates that CIS approve that petition only after investigating
the facts in each case, determining that the facts stated in the petition are true and that the alien is
eligible for the requested classification. Section 204(b) of the Act, 8 U.S.C. § 1154(b). Hence,
Congress specifically granted CIS the sole authority to approve an immigrant visa petition; an alien
may not adjust status or be granted immigrant status by the Department of State until CIS approves
the petition.

Therefore, to be considered “valid” in harmony with the portability provision of section 204(j) of the
Act and with the statute as a whole, an immigrant visa petition must have been filed for an alien that
is entitled to the requested classification and that petition must have been approved by CIS pursuant
to the agency’s authority under the Act. See generally section 204 of the Act, 8 U.S.C. § 1154. A
petition is not validated merely through the act of filing the petition with CIS or through the passage
of 180 days.

Section 204(j) of the Act cannot be interpreted as allowing the adjustment of status of an alien based
on an unapproved visa petition when section 245(a) of the Act explicitly requires an approved
petition (or eligibility for an immediately available immigrant visa) in order to grant adjustment of
status. To construe section 204(j) of the Act in that manner would violate the “elementary canon of
construction that a statute should be interpreted so as not to render one part inoperative.” Dept. of
Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994).

Accordingly, it would subvert the statutory scheme of the U.S. immigration laws to find that a
petition is valid when that petition was never approved or, even if it was approved, if it was filed on
behalf of an alien that was never entitled to the requested immigrant classification. It would be
irrational to believe that Congress intended to throw out the entire statutorily mandated scheme
regulating immigrant visas whenever that scheme requires more than 180 days to effectuate. We will
not construe section 204(j) of the Act in a manner that would allow ineligible aliens to gain
immigrant status simply by filing frivolous visa petitions and adjustment applications, thereby
increasing CIS backlogs, in the hopes that the application might remain unadjudicated for 180 days.

Moreover, every federal circuit court of appeals that has discussed the portability provision of section
204(j) of the Act has done so only in the context of deciding an immigration judge’s jurisdiction to
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determine the continuing validity of an approved visa petition when adjudicating an alien’s application
for adjustment of status in removal proceedings. Sung v. Keisler, 2007 WL 3052778 (5™ Cir. Oct. 22,
2007); Matovski v. Gonzales, 492 F.3d 722 (6™ Cir. Jun. 15, 2007); Perez-Vargas v. Gonzales, 478
F.3d 191 (4™ Cir. 2007). In Sung, the court quoted section 204(j) of the Act and explained that the
provision only addresses when “an approved immigration petition will remain valid for the purpose of
an application of adjustment of status.” Sung, 2007 WL 3052778 at *1 (emphasis added). Accord
Matovski, 492 F.3d at 735 (discussing portability as applied to an alien who had a “previously approved
I-140 Petition for Alien Worker”); Perez-Vargas, 478 F.3d at 193 (stating that “[s]ection 204(j) . . .
provides relief to the alien who changes jobs after his visa petition has been approved”). Hence, the
requisite approval of the underlying visa petition is explicit in each of these decisions.

In this case, the petition was filed on behalf of an alien who was not entitled to the requested
classification. As will be discussed below, the director correctly denied the petition because the
petitioner failed to submit a job offer, as required by the regulation at 8 C.F.R. § 204.5(i)(3)(iii).
Beyond the director’s decision, the petitioner also failed to establish that the beneficiary met the
requisite regulatory criteria to establish international recognition as an outstanding researcher. The
enactment of the portability provision at section 204(j) of the Act did not repeal or modify sections
204(b) and 245(a) of the Act, which require CIS to approve an immigrant visa petition prior to
granting adjustment of status. Accordingly, as this petition was never approved, it cannot be deemed
valid by improper invocation of section 204(j) of the Act.

II. The Petitioner Has Not Established the Beneficiary’s Eligibility for the Classification Sought

The petitioner seeks immigrant classification of the beneficiary as an outstanding researcher pursuant to
section 203(b) of the Act, 8 U.S.C. § 1153(b)(1)(B), which states, in pertinent part:

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who are
aliens described in any of the following subparagraphs (A) through (C):

(B) Outstanding Professors and Researchers. -- An alien is described in this
subparagraph if --

(i) the alien is recognized internationally as outstanding in a specific
academic area,

(ii) the alien has at least 3 years of experience in teaching or research in the
academic area, and

(iii) the alien seeks to enter the United States --
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(I for a tenured position (or tenure-track position) within a
university or institution of higher education to teach in the
academic area,

() for a comparable position with a university or institution of
higher education to conduct research in the area, or

() for a comparable position to conduct research in the area
with a department, division, or institute of a private employer, if
the department, division, or institute employs at least 3 persons
full-time in research activities and has achieved documented
accomplishments in an academic field.

A. The Record is Devoid of the Requisite Job Offer

The regulation at 8 C.F.R. § 204.5(1)(3)(iii) provides that a petition for an outstanding researcher must
be accompanied by:

An offer of employment from a prospective United States employer. A labor
certification is not required for this classification. The offer of employment shall be in
the form of a letter from:

(A) A United States university or institution of higher learning offering the alien
a tenured or tenure-track teaching position in the alien’s academic field,;

(B) A United States university or institution of higher learning offering the alien
a permanent research position in the alien’s academic field; or

(C) A department, division, or institute of a private employer offering the alien a
permanent research position in the alien’s academic field. The department,
division, or institute must demonstrate that it employs at least three persons full-
time in research positions, and that it has achieved documented
accomplishments in an academic field.

(Emphasis added.) The regulation does not define the term “offer.” Black’s Law Dictionary 1111
(7™ ed. West 1999) defines “offer” as “the act or an instance of presenting something for acceptance”
or “a display of willingness to enter into a contract on specified terms, made in a way that would lead
a reasonable person to understand that an acceptance, having been sought, will result in a binding
contract.” Black’s Law Dictionary does not define “offeror” or “offeree.”” ALM’s online law
dictionary defines offer as “a specific proposal to enter into an agreement with another. An offer is
essential to the formation of an enforceable contract. An offer and acceptance of the offer creates the
contract.”” ALM, http://dictionary.law.com (last accessed Nov. 6, 2007). Significantly, the same
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dictionary defines offeree as ““a person or entity to whom an offer to enter into a contract is made by
another (the offeror),” and offeror as “a person or entity who makes a specific proposal to another
(the offeree) to enter into a contract.” (Emphasis added.) /d.

In light of the above, we find that the ordinary meaning of an “offer” requires that it be made to the
offeree, not a third party. As such, regulatory language requiring that the offer be made “to the
beneficiary” would simply be redundant. Thus, a letter addressed to CIS affirming the beneficiary’s
employment is not a job offer within the ordinary meaning of that phrase.

The regulation at 8 C.F.R. § 204.5(1)(2), provides, in pertinent part:

Permanent, in reference to a research position, means either tenured, tenure track, or for
a term of indefinite or unlimited duration, and in which the employee will ordinarily
have an expectation of continued employment unless there is good cause for
termination.

On Part 6 of the petition, the petitioner indicated that the proposed employment was a permanent
position. The petitioner submitted a letter from [ . thc pctitioner’s General
Manager, addressed to CIS, asserting that the petitioner is “filing this petition to have [the
beneficiary’s] services available to us on a permanent basis.” This document does not constitute a job
offer from the petitioner to the beneficiary. On January 13, 2005, the director requested evidence that
the petitioner had extended a permanent job offer to the beneficiary pursuant to the regulation at 8
C.F.R. § 204.5(1)(2), (3)(iii).

In response,

the petitioner submitted a new letter from_also addressed to CIS, which
asserted that *acquired the petitioner and subsequently realigned the departments, eliminating
the beneficiary’s position. , however, asserted that at the time of filing the petition, the
petitioner “with the intent to offer a permanent research position, did offer [the beneficiary] a full-time
research position, in accordance with INA Section 203(b)(1)(B).” Yet, the petitioner did not submit a
copy of the previous job offer addressed to the beneficiary, as required by the regulation at 8 C.F.R.
§ 204.5(1)(2), (3)(ii). Failure to submit requested evidence that precludes a material line of inquiry
shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). On this basis alone, the petition
may not be approved. In addition, the non-existence or other unavailability of required evidence
creates a presumption of ineligibility. 8 C.F.R. § 103.2(b)(2)(i). The director acknowledged the
correspondence from d correctly concluded that the letters did not constitute the
requisite job offer, rendering the beneficiary ineligible.

On appeal, the petitioner submits a letter from sident of—lm:;
the beneficigry’ employer. etter also does not constitute a qualifying job
offer. Like correspondence, Weﬁer is addressed to CIS rather than the

tates that the ben directly from employment as a Project

beneficiary.
Engineer with . . . to employment as a Senior Project Engineer with Impact,” which
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“offered [the beneficiary] an annual salary of $73,000 plus normal benefits associated with this

position.” Yet the ietitioner fails to submit an original job offer from || or 2 subsequent job

offer from

Rather than submit the requisite job offer on appeal, counsel merely claims that the 2005 CIS
memorandum “eliminates the basis for the denial of the petition” because the beneficiary “ported to a
new employer in the same or similar job classification.” Counsel’s reliance on the memorandum is
mistaken for two reasons. First, CIS memoranda articulate internal guidelines for CIS personnel, but
do not establish judicially enforceable rights. See Loa-Herrera v. Trominski, 231 F. 3d 984, 989 (s*
Cir. 2000)(quoting Fano v. O'Neill, 806 F. 2d 1262, 1264 (5™ Cir. 1987)) (affirming that an agency’s
internal personnel guidelines “neither confer upon [plaintiffs] substantive rights nor provide procedures
upon which [they] may rely.)

Second, the memorandum does not require the approval of a visa petition where eligibility has not been
established. Indeed, if the memorandum so directed, it would be contrary to the statute and regulations,
which prescribe that an alien’s status may be adjusted only if he or she has an approved petition for
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).
As discussed in the preceding section, the portability provision of section 204(j) of the Act only applies
in adjustment of status proceedings where the underlying visa petition has been approved. See Sung,
2007 WL 3052778 at *1; Matovski, 492 F.3d at 735; Perez-Vargas, 478 F.3d at 193.

The 2005 memorandum addresses the situation where a petitioner concurrently files a Form 1-140
petition with the beneficiary’s Form [-485 adjustment application, but the beneficiary changes jobs or
employers before either the petition or the application has been adjudicated.” The memorandum
indicates that in this situation the visa petition must be approved before an adjudicator determines the
portability issue.” In this case, the petition was never approvable and was correctly denied by the
director. The petitioner failed to submit the requisite job offer from either of the beneficiary’s
employers. IR assertion that the beneficiary remains employed in “the same occupational
classification” is thus irrelevant to his eligibility for the visa petition. Consequently, the petition must
be denied for failure to comply with the regulation at 8 C.F.R. § 204.5(1)(3)(iii) and for failure to submit
required evidence. 8 C.F.R. § 103.2(b)(14).

B. The Petitioner Has Not Established the Beneficiary’s International Recognition as
Outstanding

42005 Memorandum, supra n.1, at 3.

5 Id. The memorandum further directs that if a response to a Request for Evidence (RFE) does not
establish eligibility, an adjudicator should “[d]eny the petition on its merits” and “[d]eny the 1-485
and the portability request since there was never an approved petition from which to port” (emphasis
added).
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Beyond the director’s decision, the petition must also be denied because the petitioner has not
established that the beneficiary is recognized internationally as outstanding in his field, as required by
section 203(b)(1)(B) of the Act.

The regulation at 8 C.F.R. § 204.5(i)(3)(i) states that a petition for an outstanding professor or
researcher must be accompanied by “[e]vidence that the professor or researcher is recognized
internationally as outstanding in the academic field specified in the petition.” The regulation lists six
criteria, of which the petitioner must satisfy at least two. The controlling purpose of the regulation is to
establish international recognition as outstanding. Evidence submitted to meet these criteria must
therefore be to some extent indicative of such recognition. See generally 56 Fed. Reg. 30703, 30705
(July 5, 1991) (Supplementary information in the proposed rule explaining the purpose of the criteria
codified at 8 C.F.R. § 204.5(i)(3)(1)). The petitioner claims to have satisfied the following criteria.

Documentation of the alien’s receipt of major prizes or awards for outstanding achievement in
the academic field

Both of the beneficiary’s references from Michigan State University mention a Silver Medal from the
Korean Agency for Defense Development, but the award is not in the record and the petitioner did not
submit evidence of the significance of the award. The reference letter from the agency itself makes no
mention of the award. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I1&N Dec. 158, 165
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).
Thus, the petitioner has not established that the beneficiary meets this criterion.

Documentation of the alien’s membership in associations in the academic field which require
outstanding achievements of their members

The petitioner submitted evidence of the beneficiary’s election to membership of Sigma Xi. The
materials about Sigma Xi submitted reveal that Sigma Xi invites to full membership those who have
demonstrated “noteworthy achievement as an original investigator in a field of pure or applied science.”
These achievements must be evidenced by “publications, patents, written reports or a thesis or
dissertation, which must be available to the Committee on Admission if requested.” A noteworthy
achievement is not necessarily an outstanding achievement. In fact, the record suggests that the society
does not take a particularly strict view of noteworthy achievements. Specifically, the materials indicate
that an unpublished report, thesis or dissertation is sufficient to constitute a noteworthy achievement.
We cannot conclude that primary authorship of such documents is an outstanding achievement in the
beneficiary’s field.

The petitioner also submitted a list of Sigma Xi members who have won Nobel Prizes. The prestige of
the Nobel Prize is not in dispute. It remains, however, that the beneficiary is not a recipient of the
Nobel Prize and Sigma Xi does not require that all its members be Nobel laureates. That Sigma Xi
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includes members who have won the Nobel Prize does not impart that distinction to the vast majority®
of its members who have not been so recognized. Thus, the petitioner has not established that the
beneficiary meets this criterion.

Published material in professional publications written by others about the alien’s work in the
academic field. Such material shall include the title, date, and author of the material, and any
necessary translation

First, the article submitted to meet this criterion, “Shipboard Demonstration of a Machinery Monitoring
System,” is not published, although the petitioner asserts that it is “cited by the United States Navy” on
the Internet. If the article itself, however, is not published in a professional publication, it cannot serve
to meet the plain language of the criterion set forth at 8 C.F.R. § 204.5(1)(3)(i}C). Second, articles
which cite the beneficiary’s work are primarily about the author’s own work, not the beneficiary. As
such, they cannot be considered published material about the beneficiary. Third, the regulation requires
“published material in professional publications;” a single article is insufficient. Finally, the
beneficiary’s work is included in a “bibliography” and is not one of the articles actually referenced in
the body of the article submitted to meet this criterion. Thus, the petitioner has not established that the
beneficiary meets this criterion.

Evidence of the alien’s participation, either individually or on a panel, as the judge of the work
of others in the same or an allied academic field

The record reflects that the beneficiary has refereed two manuscripts for the Journal of Manufacturing
Science and Engineering. The record reflects that the beneficiary’s dissertation advisor
and coauthor, requested that the beneficiary review both manuscripts. Being requested to review an
article by one’s own advisor is not evidence of international recognition.

Moreover, we cannot ignore that scientific journals are peer reviewed and rely on many scientists to
review submitted articles. Thus, peer review is routine in the field; not every peer reviewer enjoys
international recognition. Without evidence that sets the beneficiary apart from others in his field, such
as evidence that he has reviewed an unusually large number of articles, received independent requests
from a substantial number of journals, or served in an editorial position for a distinguished journal, we
cannot conclude that the beneficiary meets this criterion.

Evidence of the alien's original scientific or scholarly research contributions to the academic

field.

The petitioner cannot satisfy this criterion simply by listing the beneficiary’s past projects, and
demonstrating that the beneficiary’s work was “original” in that it did not merely duplicate prior

® The materials indicate that Sigma Xi admits 5,000 new members per year. Over the course of its
history, only 170 members have won Nobel Prizes.
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research. Research work that is unoriginal would be unlikely to secure the beneficiary a master’s
degree, let alone classification as an outstanding researcher. Because the goal of the regulatory criteria
is to demonstrate that the beneficiary has won international recognition as an outstanding researcher, it
stands to reason that the beneficiary’s research contributions have won comparable recognition. To
argue that all original research is, by definition, “outstanding” is to weaken that adjective beyond any
useful meaning, and to presume that most research is “unoriginal.”

The beneficiary obtained his Master’s degree at Pusan National University in Korea. Upon graduating,
he began working as a researcher for the Korean Agency for Defense Development. In 1997, the
beneficiary began his Ph.D. studies at the University of Michigan and ultimately obtained his Ph.D. in
Mechanical Engineering from Rensselaer Polytechnic Institute in 2002. Upon graduation, the
beneficiary began working for the petitioner. At Rensselaer and at the petitioning company, the
beneficiary worked on Department of Defense sponsored projects.

, the beneficiary’s advisor at Pusan National University, asserts that the beneficiary
earned scholarships during the entire duration of his studies there. [JJjjjjjasserts that the beneficiary
was involved in a number of projects testing and evaluating Korean Navy vehicles and weapons
systems. i} states that he “ believe[s] [the beneficiary] contributed largely to improvement of
[the] ROK Navy’s reliability and obtained lots of experiences during those years.”

Head of the Maritime Technology Department for the Naval Systems Development
Center of the Korean Agency for Defense Development, discusses the beneficiary’s responsibilities for
measuring and analyzing the vibration of Korean Navy ship structures and machinery. | losserts
that the beneficiary contributed to the improvement of the Identification of Friends or Foes (IFF) of the
Korean Navy. Specifically, [ states that the beneficiary constructed a 200 channel data
acquisition system for a full scale underwater shock test. According to the system consisted
of several types of sensors, depending on the frequency ranges, high speed cameras to record and
analyze the high speed motions of structures and machinery, shock isolators to protect the system,
control software for measurement automation and a firing system to detonate submerged explosives
and generate shock waves. | states that the beneficiary “conducted” the conceptual design,
integrated the system and performed a test to verify the performance of the system, which has been
effectively applied. Finally, IINIlllk reports that the beneficiary integrated a static and dynamic
structure measurement system with 400 input channels to measure the structural strength of underwater
weapon systems and evaluate their stability.

The petitioner submitted two similar letters from professors at Michigan State University. Both
indicate that the beneficiary is one of a very small number of people for whom the professors are
willing to write recommendation letters. NN sscrts that the beneficiary is “1 of perhaps
100 scientists in his own research field,” and |} R assetts that the beneficiary is “1 of
perhaps 50 scientists in his field.” These assertions do not suggest that the beneficiary is one of a
limited number of internationally recognized or even top scientists, only that he is one of a limited
number in his particular field. The issue of whether similarly-trained workers are available in the U.S.
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is an issue under the jurisdiction of the Department of Labor. Matter of New York State Dep't of
Transp., 22 I&N Dec. 215, 221 (Comm. 1998).

e beneficiary’s dissertation advisor at Rensselaer Polytechnic Institute, discusses the
beneficiary’s development of a diagnostic and prognostic methodology for cracked gears, funded by the
U.S. Department of Defense.JJll-exptains the complexities involved in this problem and asserts that
previously, such assessments were made using single processing algorithms. further explains
that these algorithms did not assess gear conditions in terms of crack size and a large number did not
trend well as crack propagates.jiiilifstates that the beneficiary “established the utility of a non-linear
system identification method, i.e., embedded modeling method to identify gear meshing stiffness from
measured gear vibrations and solved the inverse mapping problem between meshing stiffness and tooth
crack size. concludes that the beneficiary’s algorithm is the first that “can provide a meaningful
estimate of the actual crack size from measured gear vibration.” [JJjjiffalso states that the beneficiary
then established another algorithm to forecast the remaining useful life of the cracked gear, dozens of
times faster than traditional methods.

Any Ph.D. thesis or published research, in order to be accepted for graduation, publication or
funding, must offer new and useful information to the pool of knowledge. While the record would
have been significantly bolstered by letters from independent experts who have been influenced by
the beneficiary’s work or wide and frequent citation of the beneficiary’s articles, the details provided
in the above letters in addition to the reasonable explanations of how the beneficiary’s work
constitutes more than the typical advances in engineering satisfactorily establish that the beneficiary
minimally meets this criterion. For the reasons discussed above and below, however, the evidence
falls far short of meeting any other criterion. Ultimately, evidence in existence prior to the
preparation of the petition carries greater weight than new materials prepared especially for
submission with the petition, such as reference letters. An individual internationally recognized as
outstanding in his or her field should be able to produce unsolicited materials from independent
sources reflecting that recognition.

Evidence of the alien's authorship of scholarly books or articles (in scholarly journals with
international circulation) in the academic field.

The petitioner submitted evidence that the beneficiary has authored four published articles including
conference proceedings. The beneficiary also lists his unpublished dissertation, seven technical reports
and an article published in a Korean journal on his curriculum vitae. The record does not establish that
any of the additional articles listed on the beneficiary’s curriculum vitae were published in scholarly
journals with an international circulation as required by the regulation at 8 C.F.R. § 204.5G)(3)(1)(F).

We note that the Association of American Universities’ Committee on Postdoctoral Education, (on
page 5 of its Report and Recommendations, March 31, 1998), includes in its definition of a postdoctoral
appointment the acknowledgement that “the appointment is viewed as preparatory for a full-time
academic and/or research career,” and that “the appointee has the freedom, and is expected, to publish
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the results of his or her research or scholarship during the period of the appointment.” Thus, this
national organization considers publication of one’s work to be “expected,” even among researchers
who have not yet begun “a full-time academic and/or research career.” This report reinforces our
position that publication of scholarly articles is not automatically evidence of international recognition
as outstanding; we must consider the research community’s reaction to those articles.

As stated above, the petitioner submitted a single unpublished article that references the beneficiary’s
work. In its March 4, 2004 letter, the petitioner asserted:

This article cites and relies on two of [the beneficiary’s] scientific publications. In fact,
this article uses [the beneficiary’s] articles as a foundation for research work on U.S.
defense-related projects. These authors rely on [the beneficiary’s] development of a
diagnostic and prognostic methodology for cracked gears.

Going on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. at 165. As discussed above, the
beneficiary’s articles are not cited as references upon which the authors relied. Rather, they are
included in the bibliography. Thus, the record does not support the claim that the beneficiary’s work
served as a foundation for this unpublished article. Regardless, the record lacks evidence that the
beneficiary’s work is widely and frequently cited, as would be expected of the scholarly articles of a
researcher that has garnered international recognition as outstanding in his field. Accordingly, the
petitioner has not established that the beneficiary meets this criterion.

III. Conclusion

The director correctly determined that the petitioner did not submit the requisite job offer and
consequently failed to establish the beneficiary’s eligibility for immigrant classification as an
outstanding researcher. The statutory provisions, regulations and federal caselaw cited in the
foregoing discussion negate counsel’s claim on appeal that the 2005 memorandum regarding the
portability provision enacted by AC21 “eliminates the basis for the denial of the petition.” Section
204(j) of the Act only pertains to adjustment of status proceedings where the alien is the beneficiary
of a valid, approved immigrant visa petition. Nothing in the 2005 memorandum points to the
contrary. :

Beyond the decision of the director, the petitioner also failed to establish that the beneficiary met at
least two of the criteria required to establish international recognition as an outstanding researcher
pursuant to the regulation at 8 C.F.R. § 204.5(1)(3)(i). Consequently, the petitioner has not established
that the beneficiary qualifies for immigrant classification under section 203(b)(1)(B) of the Act.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.




Page 16

Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir.
1989)(noting that the AAQ reviews appeals on a de novo basis).

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden
has not been met.

This decision is without prejudice to the filing of a new 1-140 immigrant visa petition, based on an
appropriate visa classification, with a new 1-485 application for adjustment of status.

ORDER: The appeal is dismissed.



