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IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be
filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required under 8
C.F.R. 103.7.
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" DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
Nebraska Service Center, and is now before the Associate Commissioner for Examinations on
appeal. The appeal will be dismissed.

The petitioner is a not-for-profit managed-healthcare system. It seeks to classify the beneficiary as
an outstanding researcher pursuant to section 203(b)(1)(B) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1153(b)(1)(B). The petitioner seeks to employ the beneficiary permanently in
the United States as a surgeon. The director determined that the petitioner had not established that
the beneficiary would be employed as a researcher.

On appeal, counsel’s sole argument is procedural. Counsel argues that the director erred in issuing
a denial without first issuing a request for additional evidence. Counsel does not argue that the
beneficiary will be employed as a full-time researcher or provide any new evidence.

Section 203(b) of the Act states, in pertinent part, that:

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A)through (C):

(B) Outstanding Professors and Researchers. -- An alien is described in this
subparagraph if --

(1) the alien is recognized internationally as outstanding in a specific
academic area,

(ii) the alien has at least 3 years of experience in teaching or research in
the academic area, and

(iii) the alien seeks to enter the United States --

(I) for a tenured position (or tenure-track position) within a
university or institution of higher education to teach in the
academic area,

(II) for a comparable position with a university or institution
of higher education to conduct research in the area, or

(III) for a comparable position to conduct research in the
area with a department, division, or institute of a private
employer, if the department, division, or institute employs at
least 3 persons full-time in research activities and has
achieved documented accomplishments in an academic field.

As noted by the director, the letter from the petitioner indicates:



We would like to employ [the beneficiary] as a Surgeon. He will be responsible for
examining and evaluating patients for the necessity of surgery. He will perform
Orthopedic Surgery on patients, manage surgical problems, and direct pre and post-
operative care. [The beneficiary] will see patients on an inpatient and outpatient
setting. He will also participate in research studies and protocols.

This classification is limited to individuals being offered a full-time permanent research position.
While the job offer indicates that the beneficiary will participate in research studies and protocols,
he will primarily be a surgeon. As stated by the director, some participation in research is inherent
in the position of surgeon. The job offer is clear that the petitioner is not being offered a full-time
research position.

On appeal, counsel’s only argument is that the director erred by issuing a final decision without first
issuing a request for additional evidence. Counsel cites 8 C.F.R. 103.2(b)(8) which provides:

Request for evidence. If there is evidence of ineligibility in the record, an
application or petition shall be denied on that basis notwithstanding any lack of
required initial evidence. If the application or petition was pre-screened by the
Service prior to filing and was filed even though the applicant or petitioner was
informed that the required initial evidence was missing, the application or petition
shall be denied for failure to contain the necessary evidence. Except as otherwise
provided in this chapter, in other instances where there is no evidence of
ineligibility, and initial evidence or eligibility information is missing or the Service
finds that the evidence submitted either does not fully establish eligibility for the
requested benefit or raises underlying questions regarding eligibility, the Service
shall request the missing initial evidence, and may request additional evidence,
including blood tests. In such cases, the applicant or petitioner shall be given 12
weeks to respond to a request for evidence.

First, as the petitioner’s letter indicates the petitioner is being hired primarily as a full-time surgeon,
not a researcher, the record contained evidence of ineligibility. Thus, under the above regulation,
the petition could be denied without a request for additional evidence. Regardless, even assuming
that the petition was denied in error because the director failed to issue a request for additional
documentation, the appropriate remedy is to consider on appeal the evidence which might have
been submitted in response to a request for additional evidence. The petitioner, however, submits
no new evidence on appeal and counsel fails to challenge the director’s conclusions.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. 1361. The petitioner has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



