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DISCUSSION: The employment based visa petition' was denied by the Director, Vermont 
Service Center, and is now before the Associate Commissioner for Examinations on appeal. The 
appeal will be rejected. 

According to 8 C.F.R. 103.3(a)(2)(i), an appeal must be filed with the office where the unfavorable 
decision was made within 30 days after senrice of the decision. 8 C.F.R. 103.5a(b) states that 
whenever a person is required to act within a prescribed period after the service of a notice upon 
him and the notice is served by mail, three days shall be added to the prescribed period. 

The director issued his decision on January 30, 2002. While the petitioner was advised by the 
director to file any appeal with the Service Center, the petitioner submitted the appeal to this office, 
where it was received on April 26, 2002. This office forwarded the appeal to the Service Center 
where it was received on May 4,2002. The appeal was therefore filed untimely. 

8 C.F.R. 103.3(a)(2)(v)(B) states that an appeal that is not filed within the time allowed must be 
rejected as improperly filed; however, if an untimely appeal meets the requirements of a motion to 
reopen as described in 8 C.F.R. 103.5(a)(2) or a motion to reconsider as described in 8 C.F.R. 
103.5(a)(3), the appeal must be treated as a motion. 

According to 8 C.F.R. 103.5(a)(2), a motion to reopen must state the new facts to be provided and 
be supported by affidavits or other documentary evidence. According to 8 C.F.R. 103.5(a)(3), a 
motion to reconsider must state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect application of law or 
Service policy. According to 8 C.F.R. 103.5(a)(4), a motion that does not meet the applicable 
requirements shall be dismissed. The petitioner's statement on appeal does not meet the 
requirements of either a motion to reopen or a motion to reconsider. 

ORDER: The appeal is rejected. 

While the petitioner indicates that he is filing a relative petition, the Form 1-140 petition is an 
employment based petition. 


