s ! U.S. Department of Homeland Security
ERES T I

Sl
PEEYCRE Lhewrdy Gatwarranbed 3&22?2;&“,%&“ iy 3042
Wvigsses oF ATE R 2R Reng

| U.S. Citizenship
and Immigration
Services

FUBho. Uty

FILE: W Office: NEBRASKA SERVICE CENTER ~ Date: 557 © 5 71
53070

INRE: Petitioner:
Beneficiary

PETITION: Immigrant Petition for Alien Worker as Outstanding Professor or Researcher Pursuant to

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

W\,\mﬂ\%

obert P. Wiemann, Director
Administrative Appeals Office



!age 2

DISCUSSION: The employment-based Immigrant visa petition was denied by the Director, Nebraska Service
Center. The director affirmed that decision on motion. The matter is now before the Administrative Appeals
Office on appeal. The appeal will be dismissed.

The petitioner seeks to classify himself as an outstanding researcher pursuant to section 203(b)( 1)(B) of the
Immigration and Nationality Act (the Act),8US.C. § 1 153(b)(1)(B).

Section 203(b) of the Act states, in pertinent part, that:

(1) Priority Workers, -- Visas shall first be made available . . . to qualified immigrants who are
aliens described in any of the following subparagraphs (A) through (C):

B) Outstanding Professors and Researchers. -- An alien is described in this
subparagraph if --

(1) the alien is recognized internationally as outstanding in a specific academic
area,

(1) the alien has at least 3 years of experience in teaching or research in the
academic area, and

(iii) the alien seeks to enter the United States -

(D) for a tenured position (or tenure-track position) within a university or
institution of higher education to teach in the academic area,

(I for a comparable position with a university or institution of higher
education to conduct research in the area, or

() for a comparable position to conduct research in the area with a
department, division, or institute of a private employer, if the department,

(Emphasis added.)

The director denied the petition because the petition was improperly filed by the alien seeking classification as
an outstanding researcher instead of by an employer. On motion, counsel asserted that the petition should have



The classification checked on the Form 1-140 is that of outstanding professor or researcher. Counsel’s cover
letter to the initial petition states:

Re: I-140 Immigrant Petition for Alien Worker
Under Sec 203(b)( D(B) Outstanding Professor or Researcher

The letter subsequently states that the petitioner “wish[es] to submit Form I-140 petition to classify [himself]
under section 203(b)(1)(B) of the Immigration and Nationality Act.” Thus, we cannot conclude that the director
erred in considering the petition under section 203(b)(1)(B) of the Act. Moreover, we cannot conclude that the
director erred in failing to consider a separate classification on motion. Counsel has provided no legal authority
for the proposition that a petitioner may request a new classification once the petition has been denied under the
classification sought.

It remains, the petition was not properly filed by an employer as required. Thus, the director’s decision
affirming the denial of the petition was not in error.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not sustained that burden, Accordingly, the appeal will be dismissed. This denial is

without prejudice to the filing of a new petition by a United States employer.

ORDER: The appeal is dismissed.



