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DISCUSSION: The preference visa petition was denied by the Director, California Service Center. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a California corporation engaged in international trade of various equipment and supplies
used to assist the foreign entity in its real estate business abroad.! It seeks to employ the beneficiary as its
president. Accordingly, the petitioner endeavors to classify the beneficiary as an employment-based
immigrant pursuant to section 203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8 US.C.
§ 1153(b)(1X(C), as a multinational executive or manager. The director determined that the beneficiary would
not be employed in a managerial or executive capacity and denied the petition.

On appeal, counsel disputes the director’s conclusions and submits a brief in support of his arguments.
Section 203(b) of the Act states in pertinent part:

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

L T

(C) Certain Multinational Executives and Managers. -- An alien is described
in this subparagraph if the alien, in the 3 years preceding the time of the
alien's application for classification and admission into the United States
under this subparagraph, has been employed for at least 1 year by a firm or
cbrporation or other legal entity or an affiliate or subsidiary thereof and who
seeks to enter the United States in order to continue t6 render services to the
same employer or to a subsidiary or affiliate thereof in a capacity that is
managerial or executive.

The language of the statute is spe01ﬁc in limiting this provision to only those executives and managers who
have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of that entity,
and who are coming to the United States to work for the same entity, or its affiliate or subsidiary.
#*

A United States employer may file a petition on Form 1-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
statement which indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien.

The primary issue in thls proceedmg is whether the beneficiary would be employed in a managerial or
executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

" 1t should be noted that, according to California state corporate records, the petitioner's corporate status in California has

been suspended. Although the reason for this suspension is unclear, it raises the issue of the company's continued
/

existence as a legal entity in the United States,
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The term "managerial capacity” means an assignment within an organization in which the
employee primarily-- ’

(i) . manages the organization, or a department, subdivision, function, or
component of the organization;

(i) supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

(i)  if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

(iv) exercises discretion over the day-to-day operations of the activity or function
« for which the employee has authority. A first-line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are
professional. :

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term "executive capacity" means an assignment within an organization in which the
employee primarily-- |

@) directs the management of the organization or a major component or function
of the organization; ‘

(ii) establishes the goals and policies of the organization, component, or
function;

(iii) exercises wide latitude in discretionary decision-making; and

@iv) receives only general supervision or direction from higher level executives,
the board of directors, or stockholders of the organization.

In support of the Form 1-140, the petitioner provided exhibits A-Z. Exhibit P contains the petitioner's
organizational chart, which shows the beneficiary's position at the top of the company's hierarchy. The
organizational tier below that of the beneficiary identifies an office administrator, a manager of the financial
department, and a manager of the sales and development department. The chart illustrates two employees at
the third tier of the organizational hierarchy. The bookkeeper is identified as the direct subordinate of the
finance department manager, while the sales associate is identified as the subordinate of the sales and
development manager. Exhibit S indicates that the beneficiary's proposed employment in the United States
would include: establishing policies and business objectives; delegating duties to subordinate employees;
directing and coordinating the activities of the departments within the organization; reviewing financial
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reports; and monitoring the company's progress with respect to its long-term goals. Exhibit Z provides the
following percentage breakdown of the beneficiary's duties and responsibilities:

. Formulates [the] company's overall operating policies. and delegates duties to
subordinate[s]. Eg. [sic] Ensuring that the employees follow the company policies for
maintaining [the] company's reputation in the market, ensuring good customer service,
evaluating the departmental managers' performance at the end of each year, etc.
(Percentage of time spent: 25%) '

. Sets business objectives and operating goals and monitors the progress toward the goals.
Eg. [sic] Reviewing [the] company's financial operating history for the past years, figuring
percentages of sales, profit, and expenses, planning the cost control and budgeting for each
department, analyzing feasibility against company's operating position, modifying business
plans or budget reports, making major decisions, and setting goals for the following year.
(Percentage of time spent: 30%) ’

. Directs the management of the whole company and coordinates the activities of different
operating departments. Eg. [sic] Coordinating the activities between [the] [f]inancial
[d]epartment and [the] [s]ales & [d]evelopment [d]epartment, ensuring the company has
enough financial ability to support normal sales and trading activities, [and in the]
meantime'directing the [s]ales' & [d]evelopment [m]anager to make plausible decision[s]
about trade order[s] and sales plan[s], supervising customer service in each department to
ensure the maximum customer satisfaction from existing customers and attain new
customers. (Percentage of time spent: 30%)

° Stays abreast of new technological developments for expansion of trading product lines.
Eg. [sic] Attending tradeshows in [the] U[.JS[.JA[.] and China, considering customer's [sic]
feedback, reviewing new products [sic] research, signing on [sic] major important orders
and contracts, and meeting managerial personnel from suppliers, etc. (Percentage of time
spent: 10%) : :

. Has authority to hire, fire, or promote personnel, including managers and supervisors, as
necessary. (Percentage of time spent: 5%) "

On October 29, 2004, Citizenship and Immigration Services (CIS) issued a request for additional evidence
(RFE) instructing the petitioner to provide the following documentation to assist in determining the
beneficiary's employment capacity in the proposed position in the United States: 1) the petitioner's
organizational chart reflecting its staffing levels and identifying the employees within the organization at the
time the Form I-140 was filed; 2) a list of names and position titles under the beneficiary's supervision; 3) a
detailed description of the proposed day-to-day duties that comprise the beneficiary's typical day of work; and
4) the petitioner's third quarterly tax return for 2004. ' ' :

In response, the petitioner resubmitted the organizational chart initially provided in support of the Form I-140.
The petitioner also provided a separate list naming each employee in the middle and bottom tiers of the
organizational hierarchy. The petitioner included each employee's position title, educational level, brief job
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description, and salary.” The petitioner also provided a breakdown of activities that comprise a typical work
day for the beneficiary. The schedule indicates that the beneficiary works a total of 7.5 hours per day for a
total of 37.5 hours per week. The petltloner provided the followmg hourly breakdown of the beneficiary's
typical daily schedule:

9:30-10:30 [C]hecks messages, faxes, and emails, and replies accordingly.

10:30-12:30 - [S]upervises [the] company's daily operation, delegates assignments to
departmental managers, reviews and signs business documents from various
departments, solves daily operational problems, and makes decisions on
méj or business matters. '

12:30-13:30  [L}unch break ([ljunch [m]eeting with [d]eparmental [m]anagers on every
Monday)][.]

13:30-15:30  [M]onitors the sales progress and profit growth, directs the managers to
coordinate on the same course, reviews [th_e] sales report and financial
reports, ajusts [sic] operations with [the] current business environment and
economic conditions, makes [a] quarterly plan or annual plans accordingly.

15:30-17:00  [P]repares correspondence with [the] parent company in China, reports
progress of the U.S. company to the board of directors, contacts the parent
company regarding the parent company's updates, provides contributive
comments (as one of the directors) to the parent company's developments.

On February 9, 2005, the director denied the petition concluding that the beneficiary's job description failed to
establish that the beneficiary's employment in the United States would be within a qualifying capacity.

In support of his conclusion the director discussed the petitioner's submission of several of its quarterly wage
reports, which named employees that were not identified in the petitioner's organizational chart. However, as
pointed out by the director, the petitioner filed the Form 1-140 on November 3, 2003, which is part of the
fourth -quarter of 2003. As such, the director's suggestion that the petitioner’s organizational chart for 2003 is
inconsistent with the quarterly reports for 2004 is incorrect. While CIS may have intended to request the
relevant 2003 quarterly report when issuing the RFE, the quarterly wage report actually requested was for the
third quarter of 2004, which is irrelevant to the petitioner's eligibility at the time of filing the Form I-140.
Accordingly, the AAO withdraws the director's comment implying an inconsistency between the petitioner's
organizational chart and the quarterly wage report requested in the RFE.

The director also noted that the petitioner's organizational hierarchy suggests the performance of "menial"
tasks. However, the director did not explain what specifically about the petitioner's hierarchy suggested the
performance of "menial" tasks; nor did the director state the tasks he deemed as non-qualifying. Accordingly,
these ambiguous comments of the director are hereby withdrawn. :

% The AAO notes that the petitioner's list shows that the office administrator and bookkeeper each receive a salary of
$144,000 per year. Based on the petitioner's quarterly and annual tax returns, it appears that the petitioner made a
typographical error in disclosing the salaries for these two employees.
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Lastly, the director stated that even though the petitioner's organizational chart shows managerial employees,
"such managers cannot be considered 'managerial,’ for immigration purposes, because they are not managing
professional employees.” (Emphasis added in original). However, the definition of managerial capacity
contained in section 101(a)(44)(A) of the Act applies to the beneficiary of the present petition and not to his
subordinate employees. Based on the director's reasoning, no beneficiary would qualify as a manager if the
organization's ultimate, lower tier subordinate was not a professional, managerial, or supervisory employee,
regardless of how many layers of management lay between the beneficiary and the non-professional
employee. According to the-director, each tier of management would be disqualified as the first-line
supervisor of non-professior}él staff. This interpretation of the law is incorrect and, therefore, is hereby
withdrawn. '

Notwithstanding the flawed analysis underlying the director's decision, the AAO deems the overall conclusion
with regard to the petitioner's eligibility to be correct. While the AAO acknowledges the petitioner's attempt
to comply with the RFE, the job descriptions provided throughout this proceeding fail to establish that the
beneficiary's job would involve the performance of primarily qualifying duties. The initial job description,
which included a percentage breakdown, primarily consisted of generalized job responsibilities and listed
very few specific duties.- For example, the petitioner failed to describe which specific duties the beneficiary
would perform on a daily basis in order to ensure that employees follow company policies and provide good
customer service. The petitioner also failed to explain how the beneficiary would coordinate activities
between the petitioner's two departments or how he would ensure sufficient financial support for proper
operation of the business. Accordingly, the initial job description failed to-define how the beneficiary would
spend at least 55% of his time. ‘

While the petitioner provided an additional job description, which includes an hourly breakdown of the
beneficiary's typical working day, the supplemental information fails to establish that the beneficiary's daily
activity would primarily consist of quélifying_ managerial or executive duties. The petitioner's hourly
breakdown indicates that the beneficiary typically works 37.5 hours per week. Based on that breakdown, the
AAO can only determine that 30% of his time would be spent performing duties of a qualifying nature. The
remaining 70% of the beneficiary's time was either described in terms that suggest nbn-qualifying tasks or in
terms that were too general to convey an understanding of the tasks to be performed. Namely, the petitioner
indicated that one hour, or approximately 13% of the beneficiary's day would be spent on administrative tasks
related to business correspondence, while another 1.5 hours, or approximately 20% of the beneficiary's time
would be attributed to composing progress reports for review by the foreign entity's board of directors. These
tasks, which the AAO deems non-qualifying would consume approximately 33% of the beneficiary's time.
While the performance of these non-qualifying tasks does not by itself render the beneficiary ineligible for the
classification sought, the petitioner must establish. that at least 51% of the beneficiary's time would be spent
performing qualifying duties.. The AAO cannot make such a conclusion based on the information submitted.

For instance, the petitioner indicates that the beneficiary allots one hour per week to a working lunch during
which he meets with the two department managers. Based on this breakdown, the AAO can only assume that
the remaining four lunches, which comprise approximately 10% of the beneficiary's 37.5 hours, would be
spent on lunch alone, which cannot be attributed toward time spent performing qualifying tasks.
Additionally, two hours, or approximately 27%, of a typical day would be spent monitoring sales progress
and profit growth, supervising the management staff, and adjusting the business operation according to the
business environment and economic conditions. However, this ambiguous list is more indicative of general
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job responsibilities rather than specific duties, which should reveal the means by which the beneficiary would
monitor the company's progress and supervise subordinates, as well as the specific changes the beneﬁ01ary
makes on a daily basis based on economic conditions. Without this specific information, the AAO cannot
determine the duties that would consume 27% of the ‘beneficiary's time. Consequently, 70% of the
beneficiary's time would be attributed éither to tasks that cannot be deemed quahfymg or tasks that have not
been clearly identified such that they could be deemed qualifying.

On appeal, counsel asserts that the beneficiary's subordinates would be comprised of professional and
managerial employees. While this statement may be true' with regard to the beneficiary's direct subordinates,
an examination of the executive or managerial capacity of the beneficiary requires an analysis of the
petitioner's description of the job duties. See 8 C.F.R."§ 204.5(G)(5). As discussed above, neither of the
petitioner's job descriptions adequately define the specific tasks that would comprise the beneficiary's daily
work schedule. While the AAO is prepared to conclude that some of the beneficiary's tasks are qualifying,
the petitioner has the burden'of establishing that a ‘majority of his tasks would be qualifying. This
determination cannot be based on the beneﬁc1arys ‘management of managerial subordinates, the petitioner's
gross salary, or a job descrlptlon that is only partly comprised of specific daily tasks. The actual duties
themselves reveal the true nature of the employment. Fedin Bros. Co., Ltd. v: Sava, 724 F. Supp. 1103, 1108
(E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). Based on the information furnished with regard to the
beneficiary's daily activities, the AAO cannot conclude that the beneficiary would primarily perform duties
within a qualifying managerial or executive capacity.

Furthermore, the record supports a finding of mehglblhty based on additional grounds that were not
previously addressed in the director's decision.

First, 8 C.F.R. §204.5()(3)(i)(B) states that the petitioner must establish that the beneficiary was employed
abroad in a qualifying managerial or executive position for at least one out of the three years prior to filing the
Form I-140. In the instant matter, the record lacks sufficient information to determine the actual duties
performed and whether the majority of the duties performed were of a qualifying nature.

Second, 8 C.FR. § 204.5(G)(3)1)(C) states that the petitioner must establish that it has a qualifying
relationship with the beneficiary's foreign employer. In the instant matter, the petitioner claims to be a wholly
owned subsidiary of the beheﬁciary’s foreign employer. However, the documentation showing the transfer of
funds to be used for the purchase of the petitioner's stock indicates that the funds were transferred by the
foreign entity directly to the beneficiary. The record lacks documentation showing that the petitioner received
any of the foreign entity's transferred funds. Additionally, the record shows that a discrepancy exists between
the petitioner's Notice of Transactions, which shows that $50,000 worth of stock would be issued, and
Schedule L, Item 22(b) of the petitioner's 2003 annual tax return, which shows that the petitioner received a
total of $150,000 in exchange for stockholder equity. While Schedule L, Item 22(b) of the petitioner's 2002
tax return indicates that the petitioner received an additional $100,000 in capital during the second half of
2002, there is no documentation that identifies the source of these additional funds or the recipient of the
additionally issued stock. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Third, 8 C.F.R. § 204.5G)(3)(1)}(D) sta.tes that the petitioner must establish that it has been doing business for
at least one year prior to filing the Form I-140. The regulation at 8 C.F.R. § 204.5(j)(2) states that doing
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business means "the regular, systematic, and continuous provision of goods and/or services by a firm,
corporation, or other entity and does not include the mere presence of an agent or office." Although the
petitioner provided a number of shipping documents, all documentation was in regard to transactions that took
place from August through September of 2003. The record does not establish that the petitioner was doing
business for the remaining ten months of a 12-month period (from November 2002 to November 2003). As
previously stated, the petitioner's claims must be supported with corroborating evidence. See Matter of
Soffici, 22 I&N Dec. at 165.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis). Therefore, based on the three additional grounds of ineligibility discussed above,
this petition cannot be approved. ' ' ’

When the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed on a challenge only
if it 1s shown that the AAO abused its discretion with respect to all of the AAO's enumerated grounds. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd, 345 F.3d 683.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner.. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not
sustained that burden. '

ORDER: The appeal is dismissed.



