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DISCUSSION: The preference visa petition was denied by the 
Director, Nebraska Service Center. The matter is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be sustained. 

The petitioner is a Nevada corporation that claims to b e a n  
rearms and ammunit-ion, and a subsidiary of - 
located in the Czech Republic. It seeks to employ 
as its vice president and, therefore, endeavors to 

classify her as a multinational executive or manager pursuant to 
section 203 (b) (1) ( C )  of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 1153 (b) (1) (C) . 
The director of the Nebraska Service Center denied the petition 
because the petitioner failed to establish that the beneficiary is 
currently and will continue to be employed in a primarily executive 
or managerial capacity. 

On appeal, counsel submits a brief. The petitioner submits 
affidavits of its employees. Each affiant describes his or her , 

job responsibilities and place within the corporate hierarchy. 

Section 203(b) of the Act states, in pertinent part: 

n 
i 

(1) Priority Workers. - -  Visas shall first be made available 
. . . to qualified immigrants who are aliens described in any 
of the following subparagraphs (A) through (C) : 

(C) Certain Multinational Executives and Managers. - -  An 
alien is described in this subparagraph if the alien, in 
the 3 years preceding the time of the alien's application 
for classification and admission into the United States 
under this subparagraph, has been employed for at least 
1 year by a firm or corporation or other legal entity or 
an affiliate or subsidiary thereof and who seeks to enter 
the United States in order to continue to render services 
to the same employer or to a subsidiary or affiliate 
thereof in a capacity that is managerial or executive. 

The issue to be examined in this proceeding is whether the job 
capacity of. the beneficiary is currently and will be primarily 
managerial or executive. It is noted that the beneficiary has 
been employed by the petitioner in L-1A nonimmigrant status since 
approximately July 1998. 

7 

The director found that the beneficiary does not meet the 
definition of a multinational manager or executive because, as a t 

relatively small company ( 6  employees), the petitioner cannot 
support a position that is primarily executive or managerial in 
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nature. According to the director, the size of the petitioner 
necessitates the beneficiary's involvement in a wide range of 
routine daily functions that are unrelated to the definitions of 
managerial capacity and executive capacity. The director further 
noted that the beneficiary did not supervise any supervisory, 
managerial or professional employees, a necessary component for 
finding that an individual is a manager or executive. 

On appeal, counsel claims that the duties of the beneficiary meet 
the definitions of both executive capacity and managerial capacity. 
As vice president, the beneficiary plans and directs the management 
of the petition through its own employees, as well as outside 
contract employees who perform the legal and accounting duties. 
Counsel also maintains that because the president of the petitioner 
is not physically present in the U.S. entity, the beneficiary is 
the individual responsible for establishing goals and policies and 
exercising wide latitude in discretionary decision-making, duties 
which she executes with little supervision. 

Counsel further maintains that the beneficiary manages a function, 
and, therefore, the petitioner did not need to show that the 
beneficiary supervised and controlled the work -of supervisory, 
managerial or professional employees, which was one basis of the 
director's denial. 

A . . 
Finally, counsel argues and the prior approval of an L-1A petition 
on behalf of the beneficiary shows that she functions in a 
managerial or executive capacity, and since no factors have changed 
since the time of the petition's approval, the denial of the 
instant 1-140 petition constitutes a clear abuse of the director's 
discretion. 

Counsel's arguments are persuasive in part, and unpersuasive in 
part. While the evidence does not clearly indicate that the 
beneficiary functions in a primarily executive capacity, her duties 
for the U.S. entity fall within the definition of managerial 
capacity, as described in 8 C.F.R. 204.5(j) (2). 

To qualify as a multinational manager, an individual must 
primarily: (1) manage the organization, or a department, 
subdivision, function or component of the organization; (2) 
exercise direction over the day-to-day operations of the activity 
or function of which he or she has authority; ( 3 )  either supervise 
and control the work of other supervisory, professional, or 
managerial employees, or manage an essential function within the 
organization, or a department or subdivision of the organization, 
and (4) have the authority to hire and fire or recommend personnel 
actions if he or she directly supervises other employees, or, if 
the managerial employee does not supervise other employees, 
function at a senior level within the organizational hierarchy or 0 with respect to the function managed. 
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Contrary to the director's finding, the petitioner submitted ample 
evidence that the beneficiary manages a function for the 
petitioner. 

As required by 8 C.F.R. 204.5(j) ( 5 ) ,  the petitioner submitted 
several statements, which clearly described the duties to be 
performed by the beneficiary. The evidence indicated that the 
beneficiary is the primary individual responsible for managing the 
day-to-day operations of company, which include the sales and 
marketing of firearms and ammunition. The sales and marketing of 
firearms and ammunition is also the petitioner's essential 
function. Although the beneficiary does not supervise supervisory, 
managerial or professional employees, she, nevertheless, manages 
the organization through other employees who are on the company's 
payroll and working as outside contractors. As the president does 
not work on the petitioner's premises, the beneficiary functions at 
a senior level within the company. The petitioner also indicated 
in its statements that the beneficiary has the requisite authority 
to direct the day-to-day operations of the company. 

Based on the evidence in the record, the beneficiary's position 
with the U.S. entity is primarily managerial. Therefore, the 
director's objections have been overcome. 

r\ Finally, regarding counsel's argument that the director's denial of 
the instant 1-140 petition constituted a clear abuse of discretion, 
numerous decisions have established that the Service is not 
required to approve applications or petitions where eligibility has 
not been demonstrated, merely because of prior approvals which may 
have been erroneous. See, e .g . ,  Sussex Enas. Ltd. v. Montsomerv, 
825 F.2d 1084; 1090 (6th Cir. 1987); cert denied 485 U.S. 1008 
(1988); Matter of Church Scientoloav Int'l., 19 I & N  Dec. 593, 597 
(BIA 1988). Although it does not appear in this case that the 
prior approval of the beneficiary's L-1A petition was erroneous, 
the director was not precluded from denying the 1-140 petition 
solely because a prior L-1A visa petition had been approved. 

The burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 
1361. The petitioner has sustained that burden. 

ORDER : The appeal is sustained. 


