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DISCUSSION: The employment-based preference visa petition was
denied by the Director, Texas Service Center. The matter 1is now
before the Associate Commissioner for Examinations on appeal. The
appeal will be dismissed.

The petitioner’ is a corporation organized in the state of Florida
in April of 1999. The petitioner is engaged in the import and
export of window tinting film. It seeks classification of the
beneficiary as an employment-based immigrant pursuant to section
203 (b) (1) ((C) of the Immigration and Nationality Act (the Act), 8
U.S.C. 1153(b) (1) (C), as a multinational executive or manager. The
director determined that the petitioner had not been doing
business for one year prior to the filing of the petition on July
8, 2000.

On appeal, the petitioner asserts that the petitioner began doing
business in May of 1999 and submits documentation to support this
claim.

Section 203(b) of the Act states, in pertinent part:

(1) Priority Workers. -- Visas shall first be made
available . . . to qualified immigrants who are aliens
described in any of the following subparagraphs (A)
through (C):

* * *

(C) Certain Multinational Executives and Managers.
-— An alien is described in this subparagraph if
the alien, in the 3 years preceding the time of the
alien's application for classification and
admission into the United States under this
subparagraph, has been employed for at least 1 year
by a firm or corporation or other legal entity or
an affiliate or subsidiary thereof and who seeks to
enter the United States in order to continue to
render services to the same employer or to a
subsidiary or affiliate thereof in a capacity that
is managerial or executive.

Title 8, Code of Federal Regulations, section 204.5(j) (3) states:

(i) Required evidence. A petition for a multinational
executive or manager must be accompanied by a statement
from an authorized official of the petitioning United
States employer which demonstrates that:

(A) If the alien is outside the United States, in
the three years immediately preceding the filing of
the petition the alien has been employed outside
the United States for at least one year 1in a
managerial or executive capacity by a firm or



corporation, or other legal entity, or by an
affiliate or subsidiary of such a firm or
corporation or other legal entity; or

(B) If the alien is already in the United States
working for the same employer or a subsidiary or
affiliate of the firm or corporation, or other
legal entity by which the alien was employed
overseas, in the three years preceding entry as a
nonimmigrant, the alien was employed by the entity
abroad for at least one year in a managerial or
executive capacity;

(C) The prospective employer in the United States
is the same employer or a subsidiary or affiliate
of the firm or corporation or other legal entity by
which the alien was employed overseas; and

(D) The prospective United States employer has
been doing business for at least one year.

The issue in this proceeding is whether the petitioner has been
doing business in a regular, systematic and continuous manner.

8 C.F.R. 204.5(j) states, in pertinent part:

Doing business means the regular, systematic, and
continuous provision of goods and/or services by a
firm, corporation, or other entity and does not include
the mere presence of an agent or office.

In the initial petition, the petitioner submitted a copy of a
lease with the beginning date of July 28, 1999. The petitioner
also submitted copies of its monthly bank statements for the
months of May 1999 through April 2000. The May statement
reflected a beginning balance of $200 and an ending balance of
$141.25. There were no deposits reflected and two
withdrawals/debits. The June statement reflected two
deposits/credits and four checks written with the ending balance
of $18,718.24. The July statement reflected one deposit, seven
checks written, two withdrawals/debits and an ending balance of
$5,209.64.

The petitioner also submitted invoices and bills of 1lading, all
except for two, dated after July 8, 1999. One invoice was dated
June 8, 1999 indicating products had been purchased by the
petitioner's alleged parent company and shipped to the
petitioner's' alleged parent company. The second, an invoice
dated June 28, 1999, from the cargo shipping company to the
petitioner for shipping services and a bill of lading dated June
28, 1999 identifying the petitioner as the exporter.

The petitioner further provided its Internal Revenue Service Form



(IRS) 1120, U.S. Corporation Income Tax Return for the year 1999.
The 1999 IRS Form 1120 revealed gross receipts of $294,867, total
income in the amount of $53,459 and salaries paid in the amount of
$26,000. The petitioner also provided IRS Form 941s for the
quarters ending September 30, 1999 showing three employees, the
quarter ending December 31, 1999 showing three employees and the
‘quarter ending March 31, 2000 showing four employees.

The director requested documentary evidence of the date the
petitioner had begun doing business.

In response, the petitioner re-submitted its Articles of
Incorporation revealing the incorporation date as of April 14,
1999. The petitioner also re-submitted the lease agreement dated

July 28, 1999 and the explanation that its accountant had searched
for an office for over two months before renting the office
described in the lease.

The director determined that the petitioner had not established
that it had been doing business for at least a year prior to
filing the petition.

On appeal, the petitioner re-submits its May, June and July bank
statements. The petitioner also submits three invoices dated May
15, 1999, June 23, 1999 and July 26, 1999. In each of the
- invoices, the products are sold to and shipped to the petitioner's
alleged parent company. The petitioner is identified as the
exporter. The petitioner further provided accompanying invoices
from a shipping company to it for shipping services that had been
received by the petitioner in May, June and July. The petitioner
finally provided a rental agreement dated March 1, 1999 between
the petitioner as lessor and an unrelated import and export
company as lessee. The petitioner asserts that it began business
in May of 1999 and had a small office near the accountant's office
prior to moving to its present location.

On review, the record as presently constituted is not persuasive
in demonstrating that the petitioner has been engaged in the
regular, systematic, and continuous provision of goods or
services. The petitioner claims to be engaged in the import and
export of window tinting film, with a gross annual income of
$294,867 for the year the company was incorporated. The record
contains evidence that the company was incorporated in April of
1999, opened a bank account in May of 1999 and acted as the
exporter for three shipments made to its alleged parent company in
May, June and July of 1999. The opening of a bank account and
the two shipments made on behalf of the parent company prior to
July 8, 1999 are insufficient to establish that the petitioner was
doing business in a regular, systematic and continuous manner in
the months of May and June and beginning of July. The invoices
provided show little more than the petitioner acting as an agent
or office for its alleged parent company.



In addition, the petitioner has not submitted evidence of
employees prior to the quarter ending September 30, 1999.
Furthermore, as noted by the director, the petitioner has failed
to establish that it had a place of business prior to July 28,
2000. The rental agreement dated March 1, 1999 is for premises
purportedly leased by the petitioner to an unrelated company.
Further, the petitioner entered into this agreement prior to its
incorporation. The March 1, 1999 agreement does not contribute to
a finding that the petitioner was doing business for one vyear
prior to filing the petition. Likewise the lack of documentary
evidence showing employees prior to July of 1999 does not lead to
a conclusion that the petitioner was doing business in May and
June of 1999 in a regular, systematic, and continuous manner.

The petitioner has failed to demonstrate that it has been doing
business through the regular, systematic, and continuous provision
of goods or services. For this reason, the petition may not be
approved.

Beyond the decision of the director, the petitioner has submitted
inconsistent information regarding its relationship with the
overseas entity. The petitioner has provided stock certificates
indicating that it has issued shares to an overseas entity and is
wholly owned by that entity. However, the petitioner’s IRS Form
1120 Schedule K at line 4 for the year 1999 reveals that it is
not a subsidiary in an affiliated group or a parent-subsidiary
controlled group. Further, at line 10 of the same Schedule K,
the petitioner indicates that no foreign person owned directly or
indirectly 25 percent of the petitioner. Because the appeal 1is
dismissed for the reason stated above, this issue is not examined
further.

In visa petition proceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. 1361. Here, that burden has not
been met.

ORDER: The appeal is dismissed.



