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evicenie, Amy metion w Tecpes must ke Gled within 30 davs of die destsicn dat the mokiow sexks o reopen, caoeept dia
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OISCUESSTION: The mploysert-bazod oreforerce viss petition was
aporoved hy the Tircctor, Vermont Sorvicse Conter. UTpon sussenasn.
review, The director proverly i1zzued o potice o Lnlenl Lo sevoie,
and allimalely revo:ed Lhe auvproval of Lhe pe-i-ion.  Thne matzer
iz row bofore fthe Rssorciate Commissicnor on aspoal. Thno anpesl
w'l bhe dismizszed.

The: notiTioncy ia a ocorpovaticn arganized in 19%%. Tre pariticner
iz engaged in The purchasze anc saie of compaler covpansils. It
seszkr classifica-lon sfE the bepaficiary zs an copleoymaat-ooaszsd
immigranT purauart oo socTior FO30bh (10 (21 of The Immigralion and
Hatlona_ily 2ol [oos Aol 2 L.=2.C. Li5Z2iby ‘11 (2), el T
malbinational executive or Cacagoer.

Tne director initicl-oy approved (he pelilisa Lhs: was filed in
Mool of 12935%,  Jpon sevisw ol the rzcord, the dircochto~ determined
tnat the potiticner hae non eoataniishod thet The bensficliary woald
an erploysd in the United States in & primarily marage-ia? oz
execubive capancily. Thne direclor properly iszucd a preliminary
notice cf inzent to rovoxn tho potitior on September 28, 20053, The
gdiroctar sTaTed That a tiral declslon would nob pe mads for chiroy
cays and fndloaied thal Lhe pelilion=r could zubmit any evideros
thal Lo Eelt weuld avorcome —hoe rvoesacns for ravacation. i a
lezter gztod Heverkor 1, 2030 petiticoner's counsel of  rocora
rocucaton an exTension of Lhirly days Lo Noverber 30, 000 to
susit addilicaal evidencs Lo overcoms ke recacns for revocalion.
In a leli=zr caled Hovesooer 39, 2000 conngsel For bhe oe_fLilonor
sLaled  *hat the periticnor Fad retained  olber  counso. ard
recucstaon that tae Ssrvioe a_low  addllleonal time bt obtalin
adcitional dooamental laon. 1i: 4 lelbers dated Coocmbar 0, 2000, pew
coranssl requestled & B2-day oxtonsion Lo review ths file znd gathor
information roguostea by fthe Service o Seotember 23, 2000 i
December 2&, 2000 counsel [or Lhe peiizicrncr sunTittad ais S-28
for Zile numbkes & 7T 708 220 reguosting an extsasion 2 tho
beneficiary’s L-1f Imoigraticn ZTetus while Lhiz I1-1£40 pot-tion
was andsr review. On Tengazy 186, Z001 the Scrvico ravokend Las
petiticn noming toat Lhe pelilionsr had ret ovovided any evidonon
Lo overcoms ihe grounds of rovomation. Ton a4 le_ler dzced Jannary
2%, 2001 counssl for —he potttioner irdicaled thkaz an heo never
cegelved a rasoonsc ragoardonyg bis pecuesst for acditional Lime ko
submit  desumentalion Lo respocss b0 the dires or's potic~ af

fnternt Lo Pewske, Counss. a2lac subwilles  domaceorTa-dion Lo
response Lo the divector's Seplzwber 28, %000 qaotice ol ina_ont +o
roveln with Lhie Jepuazy 23, 2007 lartar, Colnsel recusstod fhal

Tan Gervigce rsconslider its deziston Lo ievoke tho anprowat of Lhe
pellzlon or in The allezazslive tlhe documents skl _led wors in
zuopo~n of tas wel_L_onor’s apocal . Tas dirsclor domor~ired Lhat
noifher The pestiticrner nor The represealacowve of roonrvd bad =ignod
The unpesl.  The diveslor conzlodsd chat cho oapneal bad aob aocn
proparly Zlled anc ronerecad (te [lle o tao oetiticrer.

Tureant oouenssl far the petilicosrs sakmiza o G-327 0 4n Aprit o4,
ST a4l onm Wik the docnmailalion proviousiy  subodiloed 10 tRe
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darasry 23, 2311 Zesoorze to Tne dirscotor's nclloe ol Zokent bz
revoks theo octition., PThae reccrd Zndicatces that the notice ot
cavocabion was mailed an Janc=ry Ta, 2U0T, B2z noted abowe, Lhs
Service rejszoled Las apseal as not aicnsd by Lhe pelillonsr or oan
anthaarizo:] ropresorntative ol “he pstbtiticnor. Inoarn Apriil L, A0aL
lether, Cralg Meverson, curronT ooungel Sor fhe petitiorsr zsserls
Lhal Le sclanZliesd & Lully @sxeculed Poow 3-25, willl a cover lotzeor
on Dooorbhor e, 2000 Howeweor  uoon veviow,  the  Form  S-28
submitted by counsael on Coosmbar 26, 2000 was subm_lled will 1-12%
znd i-539 pelilicns oo eslend e dmmigrazics: statas of  The
LemeT-oiany. The Zersm G-28 wias ot avkbmitted v oralation To the
T=T4A0 netitiorn, the pebition taat is the sublect o lids appeal.
The [iles relaling Lo the T-229 and I-532 petitionz arc scparateo
cznd aparz Irom blhie L1-140 pelilion.

Furtbermors, & C.F.R, 102.30alid) vl iR) 42 (1) =lales:

GCeherad. If an appezsl is Zilec by ar atiocrney or
reptressntative witnout 2 oroperly execuzad Hotizo af
EnLry ol Appedarancs 25 BLiscpey Sr Acprosconhative (Form
5-Z23) entitling thet werson to Zils the appeal, Lhe
appral s considersd imovoperly Ziled. In such & case,
any filing Zes the Service lhas scocepted will rot he
refyrdsad regardlsss of Lhe dct-on taken.

The directeor’s rejesction of =—he Jarusry 23, 2001 appeal wan
sopropriate. Howowox, & U7 R0 102 20a) 02 vy 1A (2 0242) provides
gnidanae on The 2ctien to Taka when a Forom G5-28 i3 not aubmilLed
wikbn an apoedal &% Zollows:

whan favorabla solion ool warrsnted. iZ the rewviewiryg
atticia  cemidas feverable sczion is not warranted w Lh
rescenl bto an olherwise preporly filad appesl, =hat
oflicia’l shall as: zhe atto~ney or represenztative to
submit Forrm G-28 o’renT v 1o bhe ARD. Thae official
a0l a a0 torward Lhe appeal and the relating -sccrd
of proceeding o the ARD. The apneal mey be ccoaiderc:d
propsrly filed as of its oviginal date if the attorrey
or roeorosennative subkmirts oo oroperly sxoecunod Torm S-28
chtitl-rg thoit perace Lo Zile Eho a2opoal.,

woeo will consicar tho diventor's rejecsion of the appeal s3 nof
orenor ¥y Filed kecadse of Lz lack of a proserly sxecvtsd Torm 3-
28, npelloe Lo Lhe pesitionor toat 3 Zorm 28 sust be Liled.
Altlougn the diracte~ d°0 nol rsquesl Lhe net!Zioner to sckmiz <he
Form O-78 directly Lo Luz AL, —he petit ocer £id subols 4
prrooerly execalec Porm G-TF8 o April 2, Z001 zlernyg wilh tbe
docorertation provicensly suboilled on Jamizry ¥2, 2000, Az atck,
wo coraldar the apoeal proverly Siloe as of the arigina. dats of
vardaary A4, AN0T .
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Ragarding counsel’s slal=menl in a1is Janoary 23, 20010 Totntar tiasl
he  was rot provided an ancwer  regavding kis regques. for

additioral Lime Lo suomult 4 respoosz Lo Lhe clrestor®™s nohioco o
intent o rowvoke woe must poeint oat that Sho Servies g under no

onligat o fa grarD extensions o fime L2 submzil evidepoe, OF
Suriner pole, 1n vialE odss, Lz Hzrovice did not issuc oa final
docianion for almost foar swonlhs aftsr tho ts=suance of the azvicoe
of  dintent hto vevohe. Booording to cournsel’s slalemenls  and
despile por having submizbed a Pors G-28 in conpectran with thia
casa, o osusumed sspressntation of the potitiaonasry in WNovember of
I The Service originaliy indicated that Lhe pell! oner had
Lhicty davs Lo respond Lo dlresLlor’s owollice of  zovoocanion,
Lnslkesd the Zervice allowed cn additional ftwo anc a aalt months
afttar —ho due deze Zer the ocrtiticner to raspond,. The oce_diliocnes
waz put. or nctice ot Zas intended revocslion srd was allowod a2
ragsondble opporlunily Lo prov_de evidenoc: To ovarcomz The
defloionzins in the petitien nun 20d robt neovicde U oiice kLo Zho
divectar's decision on January "6, 2001, Az such, the zddizianal
documentasion submictsc ob eppeal will not bo coreidored tor any
purposs, snd Lhe appesl w2ll be adjudicsted kazsd on the recard
of orocesdirgs before the dircotor. Jatter ol Soriano, 19 Taw
Do, ded (TR 1988, ”

T RppEa_, coupasel assertks  that  the  oocumertalion sabmit-od
clearly demonstrstez fhat Zhe boneriziary bes been end will ke
employed in a primarily menagsrisl or sxscullve capacisy ‘n The
Unitad Smatoa.

Section 203 k) of the fct sTates, in perliasal psrt:

i1y Priovity Workarz. —— Wilsasz shall rivst he pede
available . . b0 oualified immigrants whoe ars alicns
described n any of Zho following suboparagrashas (3]
Larough [C)

v

vy Certazn Maltinatiomail Exscuzives ard ¥anagers.
-— 2n alien dis describked a thia snhoaragresk if
tne alier, n Lhe 2 yozrs ovecedircg Lhe —ime of The

axion'a anplication torr clazsificazion gr:d
admisz’ an inTe ke Trnsted AToTes Lacer this

zubnserag-aph, has oecrn ooployed Do os- loest L yeas
py & Zlrm or covaorabisn or cther lagzl o osallly or
aro atfifdate or subsldiary thoroet ard who sesk= oo
erle:s Lihe Do’ _ec 2teces ivr opdes fo conzinue oo
rencer  zerviocos ta bae same ecpleoyer o: Lo oa
subaidiary or z2ifillale _hercof in 2 capacity thez
oo omanaderisl oo execuotivio.

Tatle 8, Todo of Yadarzl Sz2gulscniors, senhiorn 204,507 151 atates:

L Raquired evidence, M opotillon Zor s misTinationol
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@xelubive o mandager mesl be accompanied by oa 3tEL9 onT
from an authorizoed official of the petiziorsrg

Sozles anplover wWalch demonslrales Lhao:

(a: ~* thke aiiorn is ousside thse Inited State

ke Lhres years Zmmediastely preceding Las DX ]__13 ol
zhe perivion the alien nwas been cmplayed ounsido

ke Tnited Sztatcs for  at Tefst ore wear

in o

managarial  ar  executive oepaclly by & Lirm or

corporstlon, or  cihsc legal  enzizy,  or

By ar

affitieteo or subaidicrry of a1zh a firm o=

corporation or other ledgal ertity; oo

(= IF the a’ien Z= al*radv A tho [Ir-too

SGrates

warking tor the same e nloyer or a subsididry orp

allilizve of _he ZZrm cr corporation, ar
legal  enzity by which =

oTRnT
cooalier  was  ewploved

cveracEzs, in the Thres yeacrs pracadiag sai-y oas a

mrnimnligrant, the slisn was employed by the
abroza [or al least one yoar in a maragers
cxosutlive capacity:

00 Tag oroaspactive emplowvss in the Urited

s Lhe sawe suplsyer or a scks-diary ar =27011.

n.:ity
or
Statos
iate

ol _he firm or corporstiaon ot ather legrl ertity by

whooh the alicn was omp oyod avevseas; ard

ER The prospeclive .nit=d Statos omplose

bren dodng business Eor at loasht ore yaar.

b

The issue n this prococding s whslblher (he bzazficiary has

and will ke nerlorming mansgerial oz sxecctive dusicos

e

Sexticr  1GLl{a} {44} (a) of the Act, & U.5.T. 1101ia)i42] (&),

providss:

Taa term "marcgerlal  capacity"  SwesEns ar assicounsal
witnin an organizaticsa in waich the smployse promarily-

i wisian, funekicn, o ComTeran L ol
AN sAL LI

14, superwiszss and ccontrels The work oI

managoa the crganization, or a2 depasis

Wil
theo

athor

suneLyisory, professicnal, or wmanagzrisl eoployoes,

G mAnaEgSs ar cnienTlal  functinn wothin
o thao

crganizatinm, or o departzent or aubd_v_sion
Croanil malioog

. LL enczher omplovee or othsr orolovess

dlzeclly supory?
Tize or rooowmond fha

Acliong o

promaticn BTy

Ll

AL

end, Fas Loz 2ulhorisy fo hivs and
2 4= well =22 aothor marsoonel
R
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auzhorizaticn), or 12 no other smployves =5 darectly
sypervised, Tunct-ons at a serniar lovel within the
orgdi_za” ona’l hisrarcihy or withh respect  to the
furction manage:d; anc

L. exerclses discrstich over th.a day-To-day
aperaticns of the activity or funsticon for which
o amp Loyoo Las zuthorizy. il Tiran-line
sumervisor is not  considersd o bhe acting in oa
marazerisnl manauily mersly | =1% virtie af t e
suporvisar's SUp=srvisary dioitics urilo=as tas
smplavecs suporviacsd ors professional.

Zecticn DXz} (d44% (B} of  th=  Aco, 3 u.5.0. 1-Z220al 1 44) inay,
providos:

The term  “executlye  ocspacity”™  mean=  an assigrment
within an organizatier in which the empleyos orimardily-

i. directs the monagamant of the organizalicn or a
D jor pompoiasal or funclion of Lhe organization:

ii. catakliskes tho zeala and pelicies of  he
orzarizatiom, ocomponens, or functiang

Lil. axarcises  wide lati_ude fn dzscretlornary
decisisn-making; snd

iw. receivesn iy ganesal sapervis_on ocr dircotion
Lrom aigher lzye=l exerutives, the Loard ot
directors, cor stoc:zhcldors of —he ovganiz=ation.

A United Szatos emnlover may file o peliliosa oo Fosm L=1£0 to-
Classificaticn of a1 allen vnder sectiasn Z03(h) VL) (S of the AcL
a% 4 nullinaLiznznl edecullvs o managjor. oo leboer certiflice.lon
iz required for this zlassification.  The prospaoclive employvor ir
tke Unizec Etatos rmast turniskh a job olles ‘n zhe farm ot a2
stazement —hat incicztss Lhal cne slien s to boe omplovod i Lie
Urinod States ir a marage-_al or executlive capacity. arch a
statemenl mast clearly descrise The dutiss Lo be pezlormen oy the
gli=n. 2 ZUT.E. 204,540 104%1,

noa lslier schoitzesd with thes dinditial pelillion, 0o
degcziked thc beret ofary's dulies g5 [ollows:

ooTitioner

=

—rn his positicn as  Prasidsnc ol _he  company (Tle
Eenaficiary] is ~espoasible Lor 211 [aic] “or-u alicg
COTnANY po iy, Gal=rmining COUTRa Ty godls ar.:l
srratedias, negotlatzng end axeculizyg ol 2l logaliy-
Eaireing o, col A AfQrooronTs 4 L logad
Ecovs Tiws ol Lhe comozny. [Tk measliciary] oas
TN —uLz righl o o hirn ard Tre smolovaes and is
Pespearsifale anls to —ke S 1 =t Lirsctors 0

ST
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[prefkifticner's garont covoanyl.

e petitioner also noted “hroe caor arcza as thn Tarvcet o Lhe
boencficiary's pelioy formatiorn ineolading Sachnical, markel _no and
GrYV- e ard support. Eegarvdwrg The fachalcal area, Lhe pebiticnnr
ipdicgted Llial it fhad decidesd Lo ser ap a web sits. Regardirg the
marketing arza, the petitioner noted that the beneficiacy nad
iratituted vessarvoa into the developmanr ol sale: Leamz and nad
ordsred 2 commission swyslem o be desigroed far the males teams.
Fegardirng —hco scrvicoe and suppavs araa, the petiticner explained
“kat tac beoroticiary ked descec That servy’ ce and cusiomer scpoort
would ke a top pricocily of he copary.

thie petitioner alzao proviosod its Tanarral Feverus Serwvice [IRE)
Form 1120, J.3. Corporaticn Troome Tax Ielurn for Lhe fiscal voar
Ragiorving June 4, 2937 aad zndicg Mey 31, 1%38. Tho 1997-98 T3S
Form 1120 revealed gross rcoccipzs 1n the amount of 51,206, 647,
compersaticn paid to officers in the asownl ol 512,500 and
salaries paid in Zhe amounbt 2L 517,000 for Lhe year. ~he TR3 Form
1120 for the 19%7-98 yeas alss showed commissicns pad in Lhe
amoLat of 531,663, l'he petztioner alse dncladed fLs I35 foro W-
2, Wage and Tax Statement for 19%H for eight ifadividoals and an
RS Form 10959 Miascellansous Troose pald Lo ane individual for -he
yostr 1928

Tt iz nated that  the cetiticner nevey  S_ariflied whethkoer  tho
benslicisry olaim= t£a ko ragne im0 marager’al  duaties  undar
seciliaon 10lia)(2d) (a2 of The T, or executive cdunies andes
geonion LOT (ad (441 Py of the Aot £ obeneficiary may oL olaim —o
ke arployed as a hybrld “executlve/oeEnager” and rely on pazzial
cectiors ol Lhe Lwo ztatuteory definitioqz,

n taz oaobtico ©f  dntent Lo pewvexe, the dirsctor  regquested
acditional ewideace Lhat Lle bococficiary nad besn snd would be
engaged 1 a primsrlly managorial or axecublive poziticn, includiog
2 sumplets description for ol o2r Lhe pe_l-loner's ooo oyees in
Lhz Unitcd Smazoa. “re direcior also recucstod o breakdown of —he
rumbor af hours cevobed Lo each of the ornlovess’ sk duties on o
woeckly basis.

fs notad abkowve, the pelilisner dild neT saubmift a zesponse —o ths
Zirootorts aobice of inmont To 0 vevoke  aad  Lhe  Sooumantar fer
sysritlzad aftsr the divcotor’ s des_s’lon will not be conzr_dersd or
apoeal.

or enpeal,  counsel  zascrto tha,  Lhe  docurmontation submittoo
clearly demonsiratos Chat Las oensliciary has bsen acd will ke
sployed in a primssily nanagorial o ov exesulive capacity o be
rozad dtales.

oo zevicw, coursel’s gsserticr 12 nel persadsive. Ta oxamiains
Lieg oxtounive or managerizl capaci.v ol the honeticiany,  _no
cervion will lrok [lest to Tas vetlilicners’s deacriobion ol oo
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jok duliles. Hee OB OLUFLOAL PUA G jrAE, The potitioner”s
descrivtion of thn job auties s nol sufficicont to warrzant a
Zindirg o1 managare al or oesxeocabtive job duties. I Lne= indgiald

petiticon, Lhe pe_ilicner subkmitzed a brosd posillon desorioTion
Wiz waguely rofors, in part, Lo dalles suck as “formulating
company ooy, cebertining comoiEny gaoa 30 and slratoglos,

negotialiog cnd zxecsution ot a4’ | aqally-kinding contracts, ™ and
having "the abaclute rrght to hire and fire omployess.® “hess
stazemenzs atre Loo vague and gencerzl fo convey an understanding
af what the bereliciary will bo do'ng on 4 dzily Dasia. The

Serv_ce _r unabliec to dozermineg Lrom Lhesz stateoments whathers the
peneficiary is performing sansgerzizl or exesuTive duiles with
roespoot fo Toe acliwllies cr whezmaor the beneliciery is actually
perfarding Lhe ac-ivitios.

ihe record zomteinsg iasulllicient ovidonce o demonslrate thas the
beneliciary has been employed in 4 primzeily managerial  or
exacutive canacity or that ths beopeficiary’s duties will bo
pricarsily managerial or execulive in natura.  The descripzions of
the bencf clary’s job daties aro wague arnd C2i2 to dosmcrike the
actweal day-to-day duties of tne bensliciary. The descriplicn of
the dulies tz  be performsd by the hkensfiolacy docs  aar
demons —rate that the peneliciarsy will have managerial control and
dulhority owor a functico, departmert, suabdivisicn or component
af  the cotnany. rarther, the -ecord docs net suificiently
cemonahrate That the bencficicry bLes manzged a suocrdinsle staff
ot protessional, managerial, ©op sapervisory vessoane] who will
relieve him Zrom porformiog oo gualifying dooies, Too Service

is neor comoellad to deem ke benefic ary Lo e &2 managar or =n
exccuTive zimply bkecaosc tho naneficiasy posansses an sxscutive
tiz:a. The pebitionar has nol sstablisked thal Lhe bonctficiersy

nas beaa emplaved in cithar a primarily meragerisl or exscullve
caprcily.,

Tha burden ol proving =2ligikilily for tha benseli. sough> remans
entitely wilh tas potiticner. Secnion 291 of ke Boz, # TL5.00.
1221, Ecre, that burdsn 13z oot besn =el,

]

QELER: Tha apopea. L= dlisminasd.



