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DISCUSSION: employment-based visa petition was denied by the 
Director, Ve Service Center, and is now before the Associate 
Commissioner Examinations on appeal. The appeal will be 
dismissed. 

is a Virginia organization incorporated in February 
of 1998. and sells oriental carpets. It seeks to 
employ the as its multinational president and 
director. the petitioner seeks to classify the 
beneficiary immigrant pursuant to section 
203 (b) (1) Nationality Act (the Act), 8 

executive or manager. 
had not established 

managerial 

On appeal, co for the petitioner asserts that the beneficiary 
is employed continue to be employed in a managerial and 
executive terms of the beneficiary's executive duties 

over professional employees. Counsel 
for review. 

Section 203 (b) of the Act states, in pertinent part: 

(1) Pri rity Workers. - -  s Visas shall first be made 
availabl . . . to qualified immigrants who are aliens 
describe in any of the following subparagraphs (A) 
through C) : 

* * * 

A United States employer may file a petition on Form 1-140 for 
classificatio of an alien under section 203 (b) (1) (C) of the Act 
as a multinat'onal executive or manager. No labor certification 
is required f r this classification. The prospective employer in 
the United S ates must furnish a job offer in the form of a 
statement tha indicates that the alien is to be employed in the 
United States in a managerial or executive capacity. Such a 
statement mus clearly describe the duties to be performed by the 
alien. I 

(C) 
- -  An 
the 
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Certain Multinational Executives and Managers. 
alien is described in this subparagraph if 

alren, in the 3 years preceding the time of the 
alient s application for classification and 
admissr-on 
subparagraph, 
by a 
an 
enter 
render 
subsid~ary 
is 

into the United States under this 
has been employed for at least 1 year 

firm or corporation or other legal entity or 
affiliate or subsidiary thereof and who seeks to 

the United States in order to continue to 
services to the same employer or to a 

or affiliate thereof in a capacity that 
managerial or executive. 
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this proceeding is whether the petitioner has 
established t at the beneficiary will be employed in a managerial 
or executive capacity for the United States petitioner. 
The Issue 
Section 101 ( ) (44) (A) of the Act, 8 U.S.C. 1101 (a) (44) (A), 
provides : a 

"managerial capacity" means an assignment 
within The teri a organization in which the employee primarily- 

i. nages the organization, or a department, 
function, or component of the 

ii. s penises and controls the work of other 
superv sory, professional, or managerial employees, 
or malages an essential function within the 
organi ation, or a department or subdivision of the 
organi ation; 

another employee or other employees are 
supervised, has the authority to hire and 
recommend those as well as other personnel 

(such as promot ion and leave 
or if no other employee is directly 

at a senior level within the 
or with respect to the 

discretion over the day-to-day 
the activity or function for which 
has authority. A first-line 
not considered to be acting in a 

merely by virtue of the 
duties unless the 

Section 101 ( ) (44) (B) of the Act, 8 U. S. C. 1101 (a) (44) (B) , 
provides : 

"executive capacity" means an assignment 
organization in which the employee primarily- 

i. irects the management of the organization or 
component or function of ,the organization; 

ii. the goals and policies of the 
or function; 

wide latitude in discretionary 

iv. deceives only general supervision or direction 
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igher level executives, the board of 
or stockholders of the organization. 

It is noted hat the petitioner does not clarify whether the 
beneficiary claims to be engaged in managerial duties under 
section 101 ( ) (44) (A) of the Act, or executive duties under 
section 101 (a) (44) (B) of the Act. A beneficiary may not claim to 
be employed a a hybrid "executive/manager" and rely on partial 
sections of t e two statutory definitions. Rather, a petitioner 
must establis that a beneficiary meets each of the four criteria 
set forth in the statutory definition for executive and the 
statutory de inition for manager if it is representing the 
beneficiary i both an executive and a manager. I 
The petition nitially stated that the beneficiary "establishes 
the financia licies and marketing strategy of the company, and 
delegates po to execute the policies as well as administrative 
control to t [vice-president] of our company." The petitioner 
also stated the beneficiary "exercises ultimate authority in 

ring, firing, training, delegation of assignments 
apabilities, preferences and technical goals, 
tions, and remuneration," and "conducts regular 
s and ensures that the staff follows corporate 
petitioner further stated that the beneficiary 
for budgeting, managing and directing all 
ties of [the petitioner] , " and "is responsible 
of standardization across our international 

off ices." 

The director further information on the beneficiary's 
job duties f and a breakdown of the number of 
hours spent 

In respons counsel for the petitioner stated that the 
beneficiary nt approximately ten hours per week on the 
promotion o standardization across international offices, 
including c icating with the managers at the parent company 

offices. Counsel also stated that the 
beneficiary approximately five hours presiding over meetings 

representatives from the international units to 
and standardization of corporate philosophy 

ernational network. Counsel stated further that 
ent five to ten hours per week conducting staff 
ng written policy recommendations. Counsel 
hat the beneficiary spent two to five hours per 
dget and financing requests to the parent 
lso indicated that the beneficiary spent five 

onducting regular performance reviews and 
on administrative and other miscellaneous 

matters. 

d that based on the petitioner's description 
ties, it appeared the beneficiary would be 
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performing a1 the day-to-day functions of the business. The 
director conc uded that the petitioner had not established that 
the beneficia y would be employed in either a managerial or 
executive position. i 

for the petitioner asserts that the 
duties are performed by employees 

and by independent contractors. 
beneficiary supervises four 
bachelor or higher degrees. 

for an administrative employee 
of 2001 and the first quarter 

agency with invoices 
Report depicting one 

with an unrelated 
commission basis. 

be employed in a 

Counsel's a ons are not persuasive. The assertions of 
counsel do stitute evidence. Matter of Obaigbena, 19 I&N 
Dec.533, 53 1988) ; Matter of Ramirez-Sanchez, 17 I&N Dec. 

) In examining the executive or managerial 
eficiary, the Service will look first to the 
tion of the job duties. See 8 C.F.R. § 
not completely agree with the director that 
cription of the beneficiary's job duties 
eficiary will be performing all the day-to- 
company. However, the job description is so 
ature that we cannot determine exactly what 
e doing on a daily basis. It is not clear 
ription what the beneficiary' s promotion of 
mmunicating and meeting with international 
th the importing and selling of oriental 
tates. It is not clear why the beneficiary 

ten hours per week conducting performance reviews 
the petitioner has presented evidence of 
employees. Counsel for the petitioner 

beneficiary spends five to ten hours per week 
f meetings and making written policy 
ut has produced no documentary evidence of the 

. Going on record without supporting documentary 
sufficient for the purpose of meeting the burden 

of proof in ese proceedings. Matter of Treasure Craft of 
90 (Reg. Comm. 1972). 

Perhaps, the irector was focussing on the petitioner's original 
description the beneficiary's duties in which the petitioner 
indicated the beneficiary was responsible for establishing 
financial and marketing strategy as well as exercising 
ultimate in hiring, firing, training, and delegation of 

that it is not clear from these statements 
will be providing primarily executive or 
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managerial du ies with respect to these tasks or will actually be 
performing t e duties. i An employee, however, who primarily 
performs the asks necessary to produce a product or to provide 
services is ot considered to be employed in a managerial or 
executive cap city. Matter of Church Scientology International, 
19 I&N Dec. 5 3, 604 (Comm. 1988). 

The descript of the beneficiaryf s duties for the petitioner is 
not comprehe e and does not convey an understanding of what the 
beneficiary' tual responsibilities will entail. The position 
description not sufficiently detail the beneficiary's duties 
and the rem record does not support a conclusion that the 

employed in a managerial or executive capacity. 
Counsel su on appeal payroll records for one employee. 
However, t roll records are for payments that began in 
October of everal months after the petition was filed. The 

s individual is not reflected in the position 
ded by counsel in response to the director's 
ce. It is not possible to determine that this 
loyed at the time the petition was filed. A 
tablish eligibility at the time of filing; a 
approved at a future date after the beneficiary 
der a new set of facts. Matter of Katigbak, 14 

(Comm. 1971) . The employment of this individual 
was filed does not contribute to a finding that 
and will be performing executive or managerial 

duties. 

also submits a letter and invoices from a 
t agency. However, the use of this agency 

urred when the petitioner was first established. 
not contain documentation that the petitioner was 

d its employment services at the time the 
petition was Counsel's submission of independent evidence 

employed a person in 1998 also does not assist 
ination that the petitioner continued to employ 
the beneficiary to supervise at the time the 

The petitioner's agreement with a third party 
to work on a ssion basis is not supported by evidence that 
the company e erformed work for the petitioner. The record 

ce that the third party was ever paid a 
cord contains no independent information that 
yed individuals other than the beneficiary at 
was filed. In sum, the above evidence fails 
beneficiary functions in a managerial or 

Even if the had provided documentary evidence of the 
at the time the petition was filed, 

the subordinate to the 
positions. Although the 

or higher, it is the 
dispositive, not the 
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education levdl of the employee. 

sufficient evidence to demonstrate that the 
beneficiary employed in a primarily managerial or 
executive c ity or that the beneficiary's duties in the 
proposed pos n will be primarily managerial or executive. The 
descriptions the beneficiary's job duties fail to adequately 
describe th ual day-to-day duties of the beneficiary. The 

e duties to be performed by the beneficiary does 
not demons t hat the beneficiary will have managerial control 
and autho ver a function, department, subdivision or 

company. Further, the record does not 
strate that the beneficiary has managed a 
of professional, managerial, or supervisory 
relieve her from performing non-qualifying 

e is not compelled to deem the beneficiary to 
utive simply because the beneficiary possesses 
anagerial title. The petitioner has not 
beneficiary has been or will be employed in 
nagerial or executive capacity. 

Beyond the of the director, the petitioner has not 
established qualifying relationship exists between the 
petitioner claimed affiliated company. The petitioner 
asserts a subsidiary of a Chinese company. The 

that its claimed parent company formed a 
another company to initially capitalize the 

petitioner. owever, the petitioner does not provide evidence of 
certificates or documents evidencing the 

than the assertions of the petitioner, 
that a qualifying relationship 

exists. 

In addition, the petitioner has not established its ability to 
pay the benef i ciary the proffered wage of $30,000 per year. 
8 C . F . R  § 204.5(9)(2) states in pertinent part: 

Any 
immigrant 

an offer of employment must be 
evidence that the prospective United 
has the ability to pay the proffered 

must demonstrate this ability at 
date is established and 

beneficiary obtains lawful 
of this ability shall be 
annual reports, federal 

The petitione has not provided federal tax returns or audited 
financial to support a claim that it is a viable 
company the proffered wage. The petitioner has not 
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demonstrated it has sufficient net income to pay the 
beneficiary t wage. 

Further, the etitioner has not provided sufficient information 
to establish the beneficiary was employed by the claimed 
foreign entit a managerial or executive position for one year 
prior to ente the United States as a non-immigrant. 

As the appea will be dismissed for the reason stated above, 
these issues 5 ill not be examined further. 
In visa proceedings, the burden of proving eligibility 

sought remains entirely with the petitioner. 
Act, 8 U.S.C. 1361. Here, that burden has not 

been met. 

ORDER: The a peal is dismissed. i 


