
Immigration and Waturalizariopl Service 

OFFICE OF ADMdNISTRATlVE A&"PEAf,LY 

PETITTON; Immigrant Pe~itic~n for Alien Worker as a Multl~~ationaI Executtve or Manager Psirsuant to Section 
203(b)jl)/F) of the Immigration and Naeionaliny Act. 8 8J.S.C. 1153(b)(l)(C) 

INSTRUCTIONS: 
This is rhe decision in your case. All documents have becat rer~rned to the office which trriginaliy decided your case. Any 
hrliler inquiry must be rrrade tia that office. 

if you believe the Iaw wac Enappropriatcly applied or the analysis used in reaching the decision was inconsistent with the 
rnfommatlon provided or wxh precedent decicioni, you may B'ile a mc~tiot~ to reconsider. Such a motit111 tnnst state dae 
reasons for rcconsidcraeiun and be slapported by any pertinent precedent deciqinns. Any motion to recoirsider must be iiled 
within 30 day\ of ihe decision that dre motion sccks kaa reconsider, as required under 8 CF.W 103.5(a)(I)(i). 

If you uilrave new or additional informatic~rr which you wish ett have cciniiidcrcd, you traay 61c a motion n, reopen. Such a 
motion must stacc &c ncw facts to be proved at the reopened proceeding and be supported by aftidavits car other documentary 
evicience. Any motion to reopen must he tiled wtthirs 30 day? of the decisiorl that die rntarion seeks to reopen, except that 
faiI~lrc u, file heforc &is period expires may bc cxcused in &e discredon of the Service where it is derno~lstrakd dkar the 
delay was reasonlihle and heyolad the coniruB of the applicant or petittoner 

Any motion must hc 61rd with the tafficc which originally deci~ied your case along with a fee of $[  !O as required under 8 
C.F.R. 103.7. 

FOR T&& ASSOC.IA'FE COMMISSIONER, 

'Mbeit P. Wiemam, Director 
Admlnistratrvc Wppcals Office 
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DISCUSSBOB: The employment-based visa petition was denied by the 
Director, Nebraska Service Center- The matter is ncw b e f o r e  the 
Associate Conmissioner for Examinations on appeal. The decisior? 
of the director w i l l  be withdrawn and  the petition will be 
r e ~ . a ~ d e d  for further action. 

The petitioner is a corporation engaged in the prodaction of - c y l i n d e r  head castings, ~t seeks classification of the 
beneficiary as an employment-based inn-igrant pursuant to section 
203 (b) (1) ( (C) of the 11~~~1~igration- and Nationality Act (the Act), 8 
U, S, C. 1153 (bj (1) (C) , as a multinational execiltive cr rr.acager. The 
director determined that the petitioner nad not established that 
the beneficiary had been or would be employed in an executive or 
r.afiageria1 capacity* 

On appeal, coulsel for the petitioner asserts that the Service has 
irproperly re-adjudicated the managerial nature of the 
beneficiary's position a ~ d  ignores or nischaracterizes siqnificant 
evidence s~bmitted by the petitioner, 

Section 203Ib) of the Act states, in pertinent part: 

(I) Priority Workers. -- Visas shall first be made 
available .to qualified iwigrants who r e  aliens 
described in any of the following subparagraphs (A) 
through (C) : 

(Cj Certain Mu1t ina t io t ; aL  Executives and Managers. 
-- Aa aiien is described in this subparzqraph if 
the alien, in the 3 y e a r s  preceding the time of the 
alieaFs application for classification and 
admission into the U n i t e d  States under this 
subparagraph, has been employed for at least i year 
by a fir= cr corporaticr! or other iegal entity or 
an affiliate or subsidiary thereof acd who seeks tc 
enter the United States in order to continue tc 
render services to the saxe ercpioyer or to a 
subsidiary or affiliate thereoi in a czpacity t h a t  
is managerial or executive, 

T i t l e  8, Code of Federal Regulations, section 201.5(j)(3) states: 

(1) Required evide~ce. A petition for a multinational 
executive or manager mzst be accompanied by a statement 
 fro^. an aathorized official of the petitioning United 
States employer which demonstrates that: 

(A) If the alien is otltside the United States, in 
the three years immediately preceding t h e  f i l i n g  of 
the p e ~ i t i o r :  t h e  a i i e r .  has been employed oill-side 
the United States for at least one year in a 
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narageriai or executive capacity by a firm or 
corporation, or other legal entity, or oy an 
affiliate or subsidiary of such a firm or 
corporation or o ~ h e r  legal entity; or 

(B) If the alien is already in the United States 
working for the same employer cr a subsidiary or 
affiliate of the firm or corporstion, cr other 
leqai entity by which the alien was enployed 
overseas, in the three years preceding entry as a 
r.oni~~~igsant, "Le &lien was employed by the entity 
abroad f o r  at least one year in a rnanagerizl  or 
executive capacity; 

(C) The prospective e ~ p i o y e ~  in the United States 
Is the same employer or a subsidiary or affiliate 
of the firm or corporation or other l e g a l  entity by 
which the alien was employed overseas; and 

(D) The prospeczive United States employer has 
been doing b~siness for at least cne  year. 

r- -he peritioner, in its 1995 company brockure, s~ates that it is a 
U5ited States corporatroll wholly ownea by an Italian company, 

Teksid SpA 
formerly known as 

reign employer of 

The first issue in t h i s  proceeding is whether the beneficiary has 
been and will be perfcrming rnanagerizl  or executive duties. 

Sectior, 101 (a) (44) (A) of the Act, 8 U.S,C.  1101 (a) (44) (A), 
provides : 

The term "'m~nageriai capacity" "mesfis an assignment 
within an organization in which the eFpioyee prirnarily- 

i. manages the organization, cr a department, 
subdivision, function, or component of the 
organization; 

ii. supervises and controls the work of other 

1 As will be discussed, the documents supporting this cwnership 
have not been provided. In addition, the president of the 
petitioner states 
petitioner is 20 pe 
by Fiat USA-  It is 
inconsisteccies in 

in a letter dated September 1998 that the 
rcent owned b-and 83 percent owned 
incumbent upon the petitioner to resolve any 
the record by independent objective evidence, 

and at tercpts  to explain c r  reconcile such inccnsistencies, ~ b s e n t  
corperent objective evidence pointing to where the truth, in fact, 
lies, will not suffice. Fatter of Ho, 19 I & N  Dec, 582 (BIA 1988). 
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supervisory, prcfessional, cr managerial employees, 
or manages an essential functiori withir, the 
organization, or a department or subdivision of the 
organization; 

. , iri. if another err.pkoyee or other employees are 
directly supervised, has the authority to hire and 
fire or r e c c ~ ~ m e ~ d  those as well as other personnel 
actions (such as pror?,otior? a ~ d  leave 
authorization), or if no other employee is directly 
supervised, functions at a se~ior level within the 
organizational hierarchy or with respect to the 
functic2 managed; and 

iv- exercises discretion ever the day-to-day 
operations of the activity or funcrior! for w h i c h  
the erxployee has authority, A first-line 
s~pervisor is not considered to be acting in a 
managerial capacity merely by virtue of the 
scpervisor ' s supervisory d~ties ilRless the 
employees supervised are professionai, 

Sectiot. lOi(a)(44)(B) of the Act, 8 U , S , C ,  1101(a)(44)(B), 
provides: 

The term "executive capacity" rmeans an assignment 
within an organization in which the employee primarkly- 

i. directs the managerwnt of the organization or a 
majcr component or function of the organization; 

c .  

LL, establishes the goais and policies of the 
organization, component, or function; 

iii. exercises wide latitude in discretionary 
decision-~.aking; and 

iv. receives only general supervision or direction 
from higher ievel executives, the bcard of 
directors, or stockholders of the organization. 

A U?ited S t a t e s  employer may file a petition on For3 1-140 for 
classification of an alien xnder sectiorr 2 0 3 ( b )  (1) (C) of the Act 
as a m7;itinational exec'cltive or Fafiager.  No labor certification 
is required for this classificatioc- The prospective employer in 
the U5ited States must furnish ti job offer ir, the forrri of a 
state~.ect that indicates that the a i i e n  is to be e ~ ~ p l o y e d  in the 
United States in a managerial or executive capacity, S ~ c h  a 
s t a t e r n e ~ t  mzst clearly describe the duties to be performed by the 
alien. 8 C.F.R. 204.5(j) (5). 

In a letter s~bmitted with the initial petition, the position to 
be held by the beneficiary was described in general terms and did 
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coU specifically address the managerial nat~re of the 
beneficiary's curies. The petitioner also submi~ted an aggroval - - 
notice, approvi~g the beneficiary's classification as an E - b A  
nonimv.igrant valid to July 29, 2 0 0 0 .  

In response to the director's request for a statement describing 
in more detail the beneficiary's intended enploymene in the United 
States,  he petitioner submitted a more detailed. descriwtior? of 
the beceficiaryfs actual bucies outlining ehe managerial time 
allotted to each of the activities. 

The petitioner also subEitted its organizationaII chare showing 
that the design support manager (ehe beneficiary's position) 
worked with its resident engineers, account managers and iron and 
aluminum compo2ents, 

The director determined that the evidence submitted indicated that 
the beneficiary had been irvolved in rou~ine daily fimctions 
associated with runring the business and the performance of ehese 
d-~tkes was unrelated to definitions of execuLive or manager. 

On appelzl, counsel for the petitioner asserts that the 
beneficiary's tine is excl.jsively allotted to the rr.znagement of 
che design support function, not LO the performance of each of the 
components of the function. Counsel asserts that the director's 
denial rnischarac@erizes the facts presented in the petition and 
the subsequent response to the request for evidence. Coznael also 
asserts that the director's denial is an inproper re-adjudication 
of manager or executive status following a prior determination of 
that issue by the Service. 

trpon review, the petitioner has persuasively established that the 
beneficiary has maraged and will continue to manage an essential 
function of the petitioner. In exzmining the executive or 
managerial capacity of the beneficiary, the service will look 
first to the petitioner's description of the job duties. 8 
C.F.R. 234.5(j) (5). In the initial petition, t h e  petitioner 
submitted a broad positicn ciescriptior, that inclxded words like 
"reso?ve" and "analyze" issues, words that could be construed as 
indicative of an individual actually performing the described 
function. In the response to the director" request for evidence, 
however, the petitioner outlined the various components of the 
esseatial function of t h e  desigr, manager and stated that these  
were the specific managerial responsibillcies of the design 
s2pport manager for each of the conponents, The petitioner also 
clarified who perforned the work of the design support function 
thereby reiievirg the design support manager to primarily manage 
t h e  functiora. Upor i  review of the nature of each component, the 
work performed as i~ relates to each component, and the amount of 
time spenz by the design supporE manager managing each ccmponent, 
the p e t i t i o n e r  has established that the beneficiary is primarily 
magaging the design s u ~ p o r t  fcnction through the work of others. 
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Beyond the decision of the director, the peti~ioner has not 
established t h a ~  a qualifying relationship exists between the 
petitioner and the claimed foreign conpany. 

9 C - F , R .  204.5(j)(2) states in pertinent part: 

Affiliate means: 

(A) One of two subsidiaries both of which are 
owned and controlled by the same parent or 
individual; 

(8) One of two legal entitles owned an6 controlled 
by the same group of indlvichals, each individual 
owning and controlling approximately the sar.e share 
or proportion of each entity: 

Subsidiary means a firm, corporation, or other iegal 
entity of which a parent owns, directly or indirectly, 
more than half of the entity and controls the entity; 
or owns, directly or indirectly, half of the entity and 
controls the entity; or owns, directly or indirectly, 
50 percent of a 50-50 joint venture and has equal 
control and veto power over the entity; or owns, 
directly or indirectly, less than half of the extity, 
b72t in fact controls the entity. 

In order to qualify for this visa classification, the petitioner 
must establish that a cpa l i fy lng  relationship exists between the 
United States and foreign entities, in that the petitioning 
ccrgany is the same employer or an affiliate or subsidiary of the 
overseas conpany. 

AS ~oted. above, the president of the petitioner states in a 
letter dated September 1998 thar the petitioner is 20 percent 
owned bv Teksid SDA and 80 percent owned by Fiat USA. The - - - 
petitioner's 1995 company brochure indicates that it is lC0% 
owned b y  and t hae  this was accomplished by canceling 
Fiat USA' s stock. No supporting docil~~ents have beer, submitted 
for this record of proceeding that establishes the ownership aad 
cofitrol of the petitioner and the foreign entity. The director 
dfd no, address this issue in either the request for additional 
evide~ce or in his decision. As the record does not establish 
that the petitioner maintains a qualifying relationship with the 
claimed overseas affiliated company, the petirion may not be 
approved, The matter is remanded to the director for encry  of a 
new decision in accordance with the above ciiscussion. 

ORDER: The director's dectslan L s  withdrawn as it relates to the 
issue of the beneficiary's managerial cagacity. The petition is 
rexaxcied 'to the director for a determinatiori on the issue of 
qualifying relationship. 


