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C.F.K. 103.7. 
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DIS~UGSEOM: The emplcynent-based visa petition was cenLed by the 
3i rec tor ,  California Service Center, The mztter is now before the 
Associate Cclr~nissioner f o r  Exaninations on appeal .  The appeal 
wi:L be disnissed. 

r . 7   he petitioner is an organizaticz incorporated in March of 1 9 9 9  in 
California. Tt is engaged in the sale and distribution of 
bathrcom and kitche? fixt~res. it seeks to enploy the beneficiary 
as i t  psesidext and chief executive officer. Accordingly, the 
petitioner seeks to classif iy the beneficiary as aa; enpioyv,ent- 
based immigrant pursxant to section 203 (10) (I) (C) of the 
Immigration and Nationality Act (the Act), 8 Z.S.C. i153(b) (1) (C), 
as 2 multinationak executive or p.anager. T5e director deterv.ined 
that the pe~itioner had not established Lhat the beneficiary wo-~1.d 
be e~.ployed in a primarily mar,agerial or executive capacity. The 
director also concl~ded that t5.e petitioner had not established 2 
qttalifyirig relationship with the beneficiary's previous overseas 
employer. 

02 appezl, the petitioner asserts that the Service's decision was 
znfcunded and arbitrary a ~ d  was not in keepin9 w i t h  recent case 
law and Administrative Appeais decisions. 

Section 2 0 3 ( b )  of the Act states, in pertinent part: 

(1) griority Workers. - -  Viszs shall first be made 
available . . 
described in 
through (C) : 

Lo qcalified immigrants who are alLens 
any of t he  following subparagraphs (A) 

(C) Cert,~iir_ Multi~ational Executives and Managers. 
- -  An alien is described in C h i s  subparagraph if 
t he  alie~, in the 3 years preceding the time of the 
alien's application fcr  classification and 
admission into t he  United States under this 
subparagraph, has been empioyed for at least 1 year 
by a firm or corporation or other legal enti~y or 
an affiliate or subsidiary thereof and who seeks to 
enter the Uniced States in order to continze to 
recder services to the same employer or to a 
subsidiary or affiliate thereof in a capacity t h a t  
is managerial or executive. 

The language of the statute 6s specific in limiting thls provision 
to o3ly those executives and managers who have previously worked 
for the firm, corporation or o-tber legal entity, or an affiliate 
or subsidiary of that entity, and are coning to the United States 
to work for the same entity, or its affiliate or subsidiary. 

A United States explcyer may file a petition on Form 1-143 fcr 
class~fica~ioz of an alien cnder section 203 (b) (1) (C) of t k e  Act 
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i'i. - establishes the g o d s  acd policies of  he 
organization, conponent, or function; 

, , ?_xi. exercises w i c i e  l a t i t - ~ d e  in discretionary 
decision-making; and 

iv. receives only general supervision or diveceion 
frcrr. higker level executives, the board of 
directors, or stockholders of the osganizatioz. 

It is noted that the petitioner states that the beneficiary is an 
executive w h o  manages all aspects of the petiticner's operations. 
It Is not clear whether the beneficiary is claining to be engaged 
in nanagerLal duties under sec-l ior 10: (a )  (44) (A) of t h e  ACE, or 
executive duties uncler secticn 101(a) ( $ 4 )  ( 3 )  of the Act. A 
beneficiary rr.ay not clairr? to be employed as a hybrid 
"executive/manager" and rely on partial sections of the two 
statutory definitions. A petitioner ~ , u s t  es~aakish ehat eke 
beneficiary $ 5  acting primarily iz an executive capacity and/or in 
a managerial capacity by providing evidence that the beneficiary's 
&Lies conprise duEies OF each of the f o - ~ r  ele~ents of ehe 
statutory deflr,i",ol?s. Couzsel on appeal apparently limits the 
beneficiary's position to a position chat Is primarily macagerial 
in natwe. 

In a letter signed by  he petitioner's parent conpany  he 
beneficiary's duties for the United States petitioner were 
described as foilows; 

[The beceficiaryl manages, and will continue to manage, 
all aspects of [the petitioner"] operations. He 
enters into contracts and negotiations 02 behalf of 
co~.pany. Ee naintains co~trol over opera:ions, 
budgeting, marketing, and sales depart r .e2ts.  
F~nctioning autonomously, Cthe benef l c ia ry ]  is 
responsible for  ana aging and dixecting all of [the 
petitioner's] b ~ ~ s i n e s s  operations. 

1 t h e  area of r resources management, [the 
beneficiary] exercises a2thoriEy I2 regard LO hiring, 
firing and traini~g of s~aff as well as deiegatior. of 
assignmexts is, accordance wk"LI.1 staff and capabilities. 
He is also in charge of promotiol-,~, rerunerazion and 
perfarr.azce reviews. 

-3  ine director requested additional daczxentation to establish that 
t h e  bezeficiary would be e~pl .oyed in an execiitive or v.anageriai 
position in the Urited States. r  he director specifically 
reqzested the petitioner's organizazfonai chart, its California 
Form D2-6, Quarterly wsge Reports for I999 and 20CC, a m o r e  
detailed description of the beneficiary's dil t ies ,  and a blrkef 
description of the duties of a l l  emplcyees under the beneficiary's 



Ty? response, the petitioner t h r o ~ g h  its coxnsel stated +,ha"Lzhe 
beneficiary as ~jreslde-L and chief executive officer would be 

A L 

responsible for a variety of top uxnagernent tasks inciuding  he 
followicg, 

Fznnino; of day-to-day operztions of Los Angeies 
iocat ion 
Sxpervision of staff members 
Supervising of fl~ance, accounting, marketing, sales, 
huxan resources departments 
Negotiating conLracts C L  behalf of rhe cozpany 
Se~tlng corr,pany policies and gozis 
Ensuring company deparzmencs set budqets and renaln 
within rheir bud~ete 
Hiring of staff 
Review staff perforv.ances and salary 
Termination of staff 
Setring corn-psny direction for future 

The petitioner also provided its organizational chart depicting 
the beneficiary 2s the president and chief executive officer, a 
marketing and saLes manager, an infornation technology 
coordinator, a purchasing and izventory coordi-?a"tr, and a 
showroon sales employee. The petitioner also proviaed Lhe 
Czilifcrnia DE-6 Form for the pertinent quarter ending December 31, 
200C- Tke DE-6 Form reflec~ed three employees and did not include 
the beneficizry. The positiozs of the three emplcyees reflected 
on the DE-6 Form correspcnded tc the positions of marketing and 
sales manager, purchasing acd inventory coordinator, and the 
s ~ o w r o o ~  sales enployee depicted on the peti t icfierFs 
orgazizaLional char t .  

The director determined from the record that the beneficiary was 
supervising three non-professional ein~loyees. The dizector nored 
that although C h e  petitloner referred to the employees as 
rnanasers, the record did not reflect Lhat they were managing other 
er?pioyees and bid not describe a function thzt the e~ployees 
managed. The director also stated . that  based; on che record, it 
was unreasonable to believe t h a t  the beneficiary would not be 
i~volved with ?,he day-to-day nun-supervisory dzties of operating 
the business. The director concluded that the petitioner had not 
establis5ed that the beneficiary's duties had been or would be 
prinarily r.anageria1 or executive i~ r a t u r e .  

On appeal,  counsel for the petitioner asserts thac 2he beneficdzry 
r?xmges the organization and points to the past approval and 
extension of an L-LA non-im3kgrant visa classification to support 
this claim. Counsel. also submits letters fron custoxers arid its 
bank to siipport Chis claim. Coilnsel asserts chat the sales and 
rr.arketing manager fu~ctio~s in a supervisory capacity asld thus 
meets the requiremenzs of a manager and t h s  the beneficiary 
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s.~pervises other managerial or supervisory personnel.. Counsel 
a l so  states that the corr.pany is growing and cites an ~ n p u b i i s h e d  
decision relating t o  an approval of an L-1A visa classification to 
support the clair;, that che Adnlnistra"Lve Appeals Office shouicl 
a l s o  consider t h i s  factor. Ccunsei further asserts that the 

L , L ~  individuai beneficiary exercises discretion over operations as "L 

who negotiates contracts, binds the company, s e t s  coTr.Fany 
pcl~cies, arrd hires and t e rx ina tes  s t a f f .  Coi.2sel asserts that 
rhe beilefi.ciary manages the function of sales and snarketirag and 
that the sales and n.arketing manager performs this funct~on. 
Co-msel again cites unpublished decisions to s-~pport this 
assertion, 

Co~~nsei's assertions are not persuasive. In examining ?he 
executive or managerial capacicy of the beneficiary, the Service 
will look first to the petitioner's descr ip t ion  of rhe job dxties. 
See 8 C . F . R .  234.5 (j) (5 )  . The p e t i t i o n e r  initially s t a - t e d  that - 
t h e  beneficiary "nanages, ax3 will c o n t i m e  to manage, all 
aspecr,s of [the petitioner's] ogeraticns," acd "'is responsible 
JZ lor managizg and directicg a l l  of [the petitioner's] busiress 

opera t ions . "  I n  addition, the petitioner stated that the 
beneficiary "exercises authority in regard to hir~ng, firing and 
rraining oE s t a f f . "  These statements merely paraphrase elements 
of t 5e  managerial and e x e c ~ t i v e  p o s i t i o n  deftnition foy~nd ic t h e  
Act. S e e  Section 0 ( 2 )  4 4  A )  ) , i and 101 (a) ( 4 4 )  (B) (i) . 
Paraphrasing elements of the managerial cr executive definitions 
does not convey an understanding of the beneficiary's ac tuz l  day- 
"Loday duties. The initial position description a l s o  Indicates 
xhat t h e  beneficiary "enters i n t c  con t rac t s  and negotiations on 
behal.5 of crmpany," and "delegat[es] assignme~ts In accordacce 
with staff and capabilities," as well as being "in charge of 
promotiozs, rem~neration and performarce reviews." The fact that 
the beneficiary is the sole employee that negotiates a.r,d enters 
into con t rac t s  on behalf of r he company is rore indicative of an 
individual acting a s  the company's agent by providing t h i s  basic 
service. The Service cannot deterrni~e f r o r E  the record whether 
the beneficiary is performing managerial or executive tasks with 
respeck to this activity or whether the beneficiary is actually 
performi2g the a c t i v i t y .  An employee who primarily performs the 
tasks necessary to prodtlce a product or to provide services is 
not c~nsidered to Se ew.ployed in a managerial or execiitive 
capacity. M a t t e r o f y  - -- . . SGientoloqyntternational, 19 T&IS Dec. 

o- 

5 9 3 ,  604 ( C o n m .  1988) . ' .c The ln~crmation provided by the 
petitioner regarding the beneficiary's supervisory duties does 
not provide sufficient informatioc to conclude that the 
be~eficiary is anything more than a first-line supervisor. 

The petitionerF s response tc ehe reqxest for evidence siir.91~ re- 
phrases the previous description and adds thzt the beneficiary is 
a l so  respcnsible for " 'tsl etting company policies and goals, " and 
\I + ~si ~pervls~ng [rhel finance, accountir,g, marketing, sales, &man 
resources cepartments." Again the peti~icner paraphrases an 
eleme~t of t he  execu-iive definition found in t h e  Act (section 



kOl (a) ( 4 4 )  (9) (ii) ) acd provides insuf f kcielat information regardirzg 
- ihe petitioner's supervisory 5uCies. Morecver, the description of 

the beneficiary's supervision of varioxs departments does not 
correspond tc the petitioner's organizzticnai chart and California 
DE-6 $arms, The organizational chartdepicts a marketing ar,d 
sales manager, an information technology coordina~or, a purchasing 
and inventory coordinator, and a show~oom sales person. r-3- Lne 
California DE-6 Form for the pert i l lent  t i r r . e  period reveals only 
the narkering axd sales manager, the parchasing and iavextory 
coordinator, and the showroo2 sales employee. There are no 
enployees in the finance, budger , and human resosrces departw.ent s 
nor are these depzrtments listed cs the organizatioaal chart. It 
is incurhect upon the petitioner to resolve ar,y inconsistencies In 
the record. by independent objece;ive evidence, and attempts to 
explain or reconcile such inconsistencies, absent competent 
objective evidence pointing to where the :ruth, ic facr, lies, 
will not suffice. Watter cf Ho, 19 L&N Dec. 5 8 2  ( 2 I W  1988). The 
petitioner's bescrip<?& of the beneficiary's duties provides cnly  
a general overview of the beneficiary's supervisory dilzies and 
even that presents a confusirg catalog oE the beneficiary's actual 
sxpervisory duties. 

Counsel's assertion that t b e  beneficiary supervises ocher 
managerial or supervisory persornel and rr.ar_ages the sales an6 
marketing functicn is not supported ic the record. The assertions 
of counsel do nor conszicute evidence. -of 19 L&N 
Dec.533, 534 (BIA 1988) ; Matter of Ramirez-Sanchez, 17 I & K  Dec. 
503, 5C6 BIA 1980) . Going on record withcue supporting 
docunentary evidence Is not suf f iciene for the purpose of meeting 
the bxrden of proof in these proceedings. Mztter of Treasure Crafz - - 
of California, 14 I&N  Dec. 190 (Reg. CUM~.. 1972). The petitioner 
has not provided a definitive description of the duties of the 
sales and rcarketing manager. The organazational chart alone does 
not establish that the sales and marketiag manager's axties are 
primarily the supervision or management of lower level employees. 
Rather, t h e  description of the beneficiary's duties appears to 
restrict the supervision and mana~e~ent of the petitioner's 
e~ployees to the beneficiary. Furrher ,  as the record does ~ o t  
clearly set fcrth the duties of the sales and marketing manager, 
the Service cannot conc17~de that the sales and marketing manager 
performs an essential function of the petiekoner Leavhg the 
beneficiary to primarily manage the functicn, 

Counsel" assertion that the Service should consider the prevloss 
approvals of the beneficiary's non-i~v.igrant L-1A classlficatics- 
is nor pers-~asive. The director's decision does not i~dicare 
whether he reviewed the p r i o r  approvals of  he orher non-imrigrant 

, - petic~ons. The record of proceeding does r,ot contain co2ies of 
r;he visa petitions that the petitioner claims were previously 
approved. However, if the previous non-im.igrant petitions were 
approved based on the same unsupported and confusing information 
that is cortained in rhe current record, the apprcval would 
coxstitute clear and gross error on the part of the Service, The 



Service is not required to approve applications or petitions where 
eligrbilicy has not bee? de~onstrated, merely beca-~se of prior 
approvals which may have been erroneous. See, e.g. - - K a t t e r  of 
Church Scientology I~ternational, 19 I&N D e c .  593, 597 (Cornm. 
1988). - L 

IL W U L ~ C !  be absurd tc sugges",zhar rhe Service or any 
agency r~'s.st treat acknowledged errors as binding precedent. Sussex 
Engg. Ltd. v. Montgomery, e25 F.2d 1084, 2090 ( 6 th .  C i r .  1987); 
cert denied 485 U . S .  LO08 (1986) . 
counsel's cltation of a.r: ulipublished decision in support of a 
claim that the Service s o u  also colzsider the growth of the 
coy.pany is also rot perszasive. F l r s t ,  the case cited is for the 

. - apprcval of a no>-k~~nigran-; classification and in e case of 
e l i g i b i l i t y  Eor tkis immigrant classification a petiticner rrtilst 
establish el~gihility at the time of filing; a petition cannot be 
approved at a future date after the benefkclary becov.es ellgibie 
under a new sez of facts. Matter ~ of Katigbak, 14 T&N Dec. 45, 4 9  
(Com.n. 1971). Second, counsel has not fur~ishe6 evidence to 
establish t h a ~  the facts of the ix.5-ant petition are otherwise 
aralogol~s Lo rhe facts of the unpub:isked decls ioc .  Third, 
unpublisked decisions are not binding in  he zdministra~ion of ~ k e  
Act. See 8 C . 3 . R .  103.3(c). - 
The record contains insufficiert evidence Lo demonscrate that the 
beneficiary has been employed in a primarily managerial cr 
executive capacity or that the beneficiary's duties in the 
proposed pcsirlion will be pr imar i ly  marragerial or executive in 
nature. The descriptioxs of the belzeficiary's job duties are 
general and f a i l  to describe t h e  actual day-to-day duties cf the 
beneficiary. In addition, a portion of the position description 
serves to merely paraphrase the statutory definitio~ of managerial 
or executive capacity. The small amount of information that 
actually ciescxibes t5e  b e n e f i c i a r y ' s  duties i s  more indicstive of 
an individual primariiy performing the necessary operational tasks 

.c OL t he  p e t i t i o n e r ,  The description cf t h e  duries to be performed 
by the beneficiary does not demonstrate that the beneficiary will 
have managerial control and authority over a Eunction, departmen-, 
subdivisicn or component of the company. Further, the reccrd does 
not s z f f i c i e n t i y  demonstrate that rhe ber,eficiary will manage a 
subordiza~e staff of professional, managerial, ar supervisory 
personnel w h c  w i l l  relieve hir .  Eror. performing non-qualifying 
duties. The Service is not cornpelled to deerr, the beneficiary tc 
be a manager or execctive sirr.ply because the beneficiary possesses 
as executive cr managerial title. The petitioner has not 
escablisheci. that the beneficiary has been exployed in either a 
prircasiiy managerial or executive capacity. 

The second issue in this proceedi~g is whether t h e  petitioner has 
established that a q-~alifying relationship exis-is betweerr the 
petitioner acd the parenc coxpany. 

8 C.F.R. 204.5(j) (2) states i n  pertinezr part: 
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Affiliate means: 

(A) O n e  of two sitbsidiaries both of which are owned 
and controlled by the sane parent or individual; 

(B) One of two legal entitles owned and ccntrolLed by 
the same q.-o:~p of individuals, each individual cwaing - - 

ar,d ccccrol l ing approxirr.ate2y the sane share or 
propcrtioz of each entity. 

MuLtinatfonal m e a n s  that Ehe qualifyi~g entity, or its 
affiliate, or subsidiary, conducts business in two or 
more cauctrkes, one of which is the United States. 

Sikbsidiavy neans a fir, corporation, or other legal 
ectity of which a parent owns, directly or i~disectly, 
more -than half of t h e  entity an2 ccntl-cls tne entity; 
or owns, directly or indirectly, half of the en~ity and 
coxtrcis the er?"Lity; or owns, ciirectly or indirectly, 
56 percent of a 50-5C joi~t veztiire and has equai 

- 

control and veto power over t he  entity; or owns, 
directly or indirectly, less than half of the entity, 
but in fact controls t he  entiky. 

In order to qualify for this visa classificatio~, the petitioner 
tr.ust establish thae a qualifying relationship exists between rhe 
United Stales and foreign en~ities, IP. that the petittoning 
cov.pany is the sane employer or an affiliate or subsidiary of the 
foreiqn entity. 

The peti~ioner has provided its share certificates, Internal 
Revenue Service ( I R S )  Tax Forms 1120, U.S, Corporation Income Tax 
Return, anti a letter frorr. its certl.fied public accountant. The 
evidence pz-ovided all rer'lecr that the be~eficizry's overseas 
employer owns 100 percent of the petitioner, 

The Bicectos's decision will be withdrawn as it relates to the 
question cf a qualifying relationship between the petitioner and 
the overseas entity. 

In visa petition proceedings, the bxrden ot proving elicribiiity 
for the benefit sought remains entirely with the petitioner. 
Seczioz 291 of the Act, 8 U.S.C. 1361. Here, that burden has noz 
been m e L .  

ORDER: The appeal is disp-issed. 


