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Lh C3EHALIG OF PLTITIONBR: 

EMSTRLCTIOhS: 
'7 his 1s the decrsrori rn yurar casc. All documents have been returncd to thc  oyficc whrch orlgrrlally decrdcd yoiir casc. Any 
rurthcr inqiirry must bc made to that office. 

If you believe the law was inapproprrately applied or the analysis used in heaching thc dccision was inconsistent with the 
infomztion provided or with precedent decisions, you may filc a motion to reconsider. Such a motion must state tI~c 
reasons for rcconsideratior! and be suppoflcd by any pertinent precedent decisions. Any motion to reconsider must be filed 
within 30 days of the decision that tehc motion seeks to rcconsidcr, as required under 8 C.F.R. l03.5(a)(i)(i). 

1C you hwc  rlcw or additions! information which yoii w ~ s h  to have considered, you may fife a rnotiol~ to reopen. Such a 
motion must slatc the ncw facts to be proved at the reopened proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopcn must be fiicd within 30 days of the decision that the rnotior, seeks to reopen, 
cxccpt that P~ilurc to file before this pcriad cxpircs may bc cxcused En the discrctio~? of thc Service whcrc i t  is 
dcmonstraied that the delay was reasvn~ible and bcyond the corrtrt~! of tlac applicant or petitioner. Lc;. 

Any motion rnirsr bc filed with the office which originaliy dccidcd your case along with a fcc of SI 10  is rcquircd u ~ d e r  8 
C.F.K. k03.7. 

FOR THE ASSOCIATE CO.MMfSSIONER, 
EXAM INATlONS 
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DESCuSSTOM: Tke Director of the California Service Center denied 
the empkoymen~-based preference visa and the rnatcer is now before 
the Associa~e Commissioner for Examinations ox appeal. The appeal 
will be dismissed. 

The petitioner is a Delaware ccrporation that is engaged in 
international telecommunications services. It seeks to employ the 
beneficiary as its manager of calling card services and, 
therefore, endeavors to c l a s s i f y   he beneficiary as a 
rnultinatlonaL executive ox manager pursuant to section 
2 0 3  (b) (1) (C )  oi" the Immigration and Nat ional i ty  Act (",he A c t ) ,  8 
U.S.C. 1153(b) (1) ( C ) .  

The director deniee the petifkon on the basis t h a t  the  proffered 
position i s  neither executive nor managerial in nature. 

On appeal, counsel submits a brief and additional evidence. 
Coxcsel states, i n  p a r t ,  that the  petizioner" e~ployrnect of 
individuals in managerial p s s i t ~ o n s  is coxsistent wlth the nature 
of the petiticxer" business. 

Section 2 0 3  (b) of the Act states, per t inen t  p a r t  : 

(1) Prlo~~ty Workers. - -  Visas shall first be ma& available 
to qualified irnmigra~ts who are alierls describe6 iz 

a2y of the following subparagraphs (A) through (C) : 

(C) Certalc Nultinational Executives and Maraagers . - - An 
aiien is described in this subparagraph if the 
aiien, in the 3 years preceding ehe tine cf t h e  
a l i e n "  app l i ca t ion  f o r  classification and admission 
i n t c  the UniLed States ~nder this subparagraph, has 
been employed for at least 1 year by a firm or 
corporation or other legal e n t i t y  or ac affiliate or 
scbsidiary thereof and who seeks to enter the Lnieed 
States in order to contime to render services to 
the same employer or to a subsidiary or a f f i l i a t e  
thereof in a capacity that is managerial. or 
executive. 

The petitioner is a subs id iary  of DACOM Corporation of Korea that 
emplcys six persons and has a gross annual income of $18 million. - kn t h e  initial 1-140 p e t i t i o n ,  the proffered position was called 
director, calling card services, and it c a r r i e d  with it the 
following duties: 

1. Manage a i l  aepe@Ea of the Pxepaid Calling (Phone) Card 
3 Manage ~ k e  development of PPG platforn system, 

networking, and Call Center operatlox 
a Marketing axd Con~ract negotiations with czstomer; 
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identify decision-makers in various industries and 
develops bzsiness relationships with h t b e s e  managers 
and other professionals to maintain the existing 
customer base and extand [sic1 that base 

3 Traffic forecasting for internaticnal capacity 
procurements and adjustments: negotiation with 
carriers for quality improvement. 

2 .  wanage a aspecks of Prepaid Wireless Services 
development 
3 Manage the development of Prepaid Wireless Systems and 

Networkizg 
Contract negotiation with carriers 

L The development of new buefnese 
Oversees and develops new business, such as VoDSL based 
services an6 Wireless  interne^ Services 

4 ,  Develop short-tern and long-term strakegic plans 
a Analyze the b~ying pa~tern of market segrnentatlon 
3 Ilnprove the produczivity and profitability of ~ h e  market 

sectors 
3 Develops and implements business plans to increase market 

share 

The organizational chart that the petitioner submitted indicated 
that the proffered position shared supervisory authority over one 
senior manager of engineering, one senior manager of marketing and 
sales, and one senior manager of finance acd administration. 

The d i r e c t ~ r  found that the pro f fe rea  position was neither 
executive ncr  managerial in nature, and she denied the petition on 
this basis, The director based ehis aecision on incocsistent 
evidence in the record regardiq the nuzher of the petitioner's 
employees and the positions they occupy, The 6irector also noted 
that the petitioner did cot identify who would perform the daily 
nun-managerial duties in light of the fact that all of its 
em.ployees held managerial titles. 

Cn appeal, counsel states that the petitioner does not need to 
hire individuals in non-managerial positions because the 
petitioner contracts its customer service support and retail 
services to outside companies, and also relies upon professional 
service cornparies such as accounting and law firms and 
miscellaneous service agents. Counsel maintains that the 
petitioner's employees are all at khe mana~erial level and the 
director ignored the reasonable needs of the petitioner in light 
of its orgaxizational structure and stage of development when 
deterr. ining that the beneficiary did not work in a primarily 
executive o r  managerial capacity. 
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In s~pport of his assertions, counsel submits the petitioner's 
anma1 repcst ,  copies of coctracts between the petitioner and 
outsicie contractors, a second orqaniaational chart, a fob - - 
deacrip~ion of the proffered, position, job descriptions of the 
positions subordinate to the proffered position, the petitioner's 
20CT payroll records, and the petitioner's latest DE-6 payroll 
recorc?, 

Pursuant to 8 C . F . R .  204.5 (j) ( 2 )  : 

E x e c t l k i v e  capacity means an. assignment within an crganiaation in 
which the exployee primarily: 

(A) Directs the rr.anagernent of the osganization or a 
major conponent or function of the organization; 

( 3 )  Eseai=lishes the gcals and policies of t h e  
organization, component, or function; 

(C) Exercises wide latitude in discretioaary decision- 
making; and 

(D) Receives only general supervision or direction 
from higher level executives, the board of 
directors, or stockholders of the organization. 

Manageritla c a p a c i t y  means an assignnent within ar, orga~iaation in 
which the exployee primarily: 

(A) Manages the organfzation, or a tiepartnerat, 
sribdfvision, function, or component of the 
organization; 

(B) Supervises and controls the work of other 
supervisory, professional, or managerial 
enployees, or manages an essential f~nctlon w i t h ~ n  
rhe crganiaation, or a department or subdivision 
of the organization; 

If another e~.ployee or other employees are 
directly supervised, has the authority to hire and 
fire or recommend those as well as other personnel 
actions (ssch as promotior, and leave 
authorization), or, if no other employee is 
directly supervised, functions at a senior level 
within the organizatio~al hierarchy or with 
respect to the function managed; and 

( 3 )  Exercises direczion over the day-to-day operatio~s 
cf the activity or function f o r  which the employee 
has authority. 

The Service canzot find tha@ the proffered position is in an 
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execu"live or mazagerial capacity because the petitioner h2s not 
presented consrstent infornation regarding the title of che 
position, the &ties of che position, or the profferec pcsitionJs 
level of ararhority w i t h i ;  the petirioner's organizational 
hierarchy. 

- 
Ln the initial 1-140 petiticn, the petitioner stated rhe title of 
the prof r'ered position as direczor, calling card services. The 
duties associated with the position, as described by the 
petitioner, focused on the "overall managenext of customer based 
services and develcpment of new business." 00 nappeal, however, 
the petitioner changes both the title and the duties of the 
proffered position in an apparent effort t o  persuade the Service 
that the positicn is ix an executive or rcanagerial capacity. The 
position" new title is general manger of the marketing and 
development departrent, and the duties of this position focus on 
narketing and development tasks; none of the duties relate to the 
petitioner's calling card services. 

Fiartherr.ore, the izitial organizational char",fnaicated thae the 
proffe~ed position had shared supervisory responsibil2ty over 
three managers in the zreas 0 2  marketing, engineering and sales. A 
second organizat 
ge~eral manager 
indicates that 

.ion21 chart, whick lists the-proffered pos$tion as 
af the marketing and development departme?t, now 
the proffered position has sole supervisory 

actho~ity over t h e  marketing and engineering departments, each of 
which is headed by a manager. 

Doubt cast o n  any aspect of the petitioner's proof rr.ay, of 
course, lead to a reevaluation of the reliability and  sufficiency 
of the rernzining evidence offered in support of ~ h e  visa 
petition. Matter of Ho, 19 I & N  Dec. 582, 591 (EIA i 9 8 8 )  . Here, 
the petitioner has not provided any explanation for why the 
title, duties and place in the organizational hierarchy of the 
proffered position have changed, Such material modifications to 
the essential elenents of the proffered position prevect the 
Service from being able to find that @he beneficiary would be 
enployed Ln a primarily managerial or executive capacity. There 
is insufficie~t evidence to find that the petitioner established 
eligibility o r  the benefit sought at the time of fili~g the 
immigrant petition; an immigrant petition cannot be approved at a 
f u t x r e  date after the petitioner becones eligible ~ n d e r  a new seE - 

of facts. Matter of Katiqbak, 14 I&N Dec. 45, 4 9  ( C o r n .  1971). 
Accordingly, the director" decision to deny the petition will 
not be disturbed. 

IT? visa petitio~ proceedings, t h e  burden of proving eligibility 
for the benefit sought remains entirely with the petitioner. 
Gec",ion 291 cf the Act, 8 U . S . C .  1361. Here, the petitioner has 
no- met that burden. 

ORDER: The  appeal is dismissed. 


