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INSTRLJCTIONS: 
Th~s rs the dec~srr)n rn your casc. Aii docuxcnrs have been returned to ihc office which orrginaiiy decided you: casc. Any 
f'lrrthcr inquiry must be made to that office. 

If you beircvc the law was inappropriateiy applied ar thc analysis trscci, it1 reaching d ~ c  dccision was inconsistc!:t with the 
~nformatior; provided or with prcccdcnt decisions, you may fiic a motion to reconsrder. Such a motion must stiitc thc 
reasons f i r  rccor;sidcra'tion and be suppoficci by eny pertinent preccdcnt dccisIons. Any moiior: to reconstcicr must bc filed 
within 30 days ofthc decision that the mot:on seeks to rccossidcr, as requi-red under 8 C.P.R. 103.5(a)(l)(i). 

If you have ncw or additionai informatron which you wish to hnve considcrcd, you may file 6 motion to rec>pen. Such a 
mcliic~n must state ehc new facts to hc proved at the rcopcried procceiiing artd be suppodcd by affidavits or o:hcs: 
documentary evidcncc. Any mution to rcopcn must bc fiicd within 30 days of the decis~on thzt the  moticrr seeks to rcopcn, 
cxccpt that falure to file before this period expires may be cxcuscd in  the d~scretion of thc SLTV~CC where it is 
demanstratcd tha: thc delay was reasonab!~ and hcyond thc control of the applicant or pcritruner. Id. 

Any motion rniisr bc filed wrth the ofiicc which orrgrnaliy dccided yom cabe along with a fee o f  S1  I0 as rcq~rrcd rindcr 8 
C.E.R. 103.7. 

FOR THE ASSOCiATE COMMiSSIOUER, 
EXAMIKATIONS 



Page 2 WAC 01 062 53212 

DISCUSSEON: The Di rec tor  of tke California Service Center denied 
the  ernploymenc-based preference v 5 s a  and   he matter is now before 
the  Associare Conmissioner for Exami-aticns on appeai. The appeal 
will be dismissed. 

T h e  petieioner is a CaTifcrzia corpora t ion  that is engaged in 
spec i a l i zed  services with in  the outdoor advertising industry. I t  
seeks t o  enploy the beneficiary as its vice Pres ident  and C3.ief 
Executive Officer (CEO) and, t h e r e f o r e ,  endeavors t o  classifv t he  

L 

beneficiary as a mrzltinatronal execxtive or manager pursuanr, t o  
section 2 3 3  (b) (1) (C) of  he Imenigra@icz? and Katioxality Acz ( t h e  
ACE) , 8 U . S  .C. 1153 (b) (I) ( C )  . 

The director denied the petition on the bases that (1) the 
proffered positi.02 is n e i t h e r  executive nor mana-geriab in nature, 
and (2) the petitioner is nc t  doing SusiCess. 

On appeal, counsel submits a br i e f  and additionai evidence. 

Sec t i cn  203(b) of t h e  Act states, i n  pe r t i nen t  part: 

(l) Prioricy Workers. - -  Visas shall f i r s t b e  made available 
. t o  q u a l i f i e d  inmigrants who are aiiens described in 
any of the following subparagraphs (A) through (Cj : 

Certain Multinationai Executives and Managers. - -  An 
alien is described in t h i s  subparagraph i f  L h e  
alien, in the 3 years  preceding t h e  t i m e  of the 
a l i e n ' s  app l i ca t ion  f o r  classification an6 admission 
i n t o  the United S t a t e s  iinder this subparagraph, has 
beex employed for a t  least I year by a  firm or 
corporation or c the r  legal entity o r  an affiliate o r  
subsidiary thereof and who seeks to e n t e r  the United 
Staces Ir, order co continue t o  r e ~ d e r  services to 
t h e  same ernployer o r  to a subsidiary or a f f i l i a t e  
there02 i n  a capacity that is nanagerial or 
execut ive .  

I n  the icitial p e t i t i o n  filing, the petitioner described itself as 
a provider of research expertise and developer of technica l  
s o l u t i o n s  r'or companies t h a t  adver-lise in an outdocr fomm. The 
petitioner claimed Lo erploy three persons 2nd to have, along with 
its allegeb a f f i l i a t e  company i ~ -  Italy, a gross annxal inc0p.e in 
excess of $ 7 . 5  m.Fllicn. The p e t i t i o n e r  stated that the  prof Fered 
p o s i t i o n  w a s  an executive p o s i t i o n  and che duties cf the 
beneficiary would include airecting expansion activities, 
d i r e c t i n g  the day-to-day operations of the  com.pany, overseeing the 
hiring and firing cf employees, and representing the petitioner in 
contract negotiations. 

The director issued to the pe-iitio-es two separate requests f o r  
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evidence (RFE)  . The f i rs t  RFE related to beneficiary" duties 
with the foreign entity and the foreign entity" ownership. %he 
secand RFE relaced to wherher the proffered posi~ion was exec~tive 
or manageriai in na tu re ,  and whether the petitioner kad been doicg 
business, 

Regarding the proffered posii~ion, coxnsel stated that: 

[ the  beneficiary] has izltirnate control over all cornpany 
decisicns, i;._cluding eskablishing and Imp3.ementing 
conpany goals and poblcies, representing the coxpany in 
contract negotiaelon and execueion, Inl.plemen~ing 
marketing and publ ic  relations plans, enrering icto 
corporate partnerships, h i r i n g  outside resources to 
fmplernent company business plans and narkelzing, 
develo~ing strategic plans, and overseeing the 
financial operations of the company. 

The petitioner also submitted a list of activities that the 
beneficiary had executed in his role as the President/CEO to 
evidence that the proffered position involved primarily executive 
or managerial dxties. Counsel also scated that t h e  petitioner 
e~.ployed one full-time operations manager in addition to the 
beneficiary. According to co-msei, the operations manager 
implements all directives i n  connection with the operations, 
pcIicies, and goals of the company, snaincairs the petieioner's 
operations when the beneficiary is in Italy, arranges and 
participates in meetings with accountants, lawyers and clients, 
znd prepares  sunnary reports about outside advertisir,g accounts 
and overseas marketing am3 business activities. Finally, counsel 
no~ed chat the petitioner hires independent contractors and 
"critical service personnel" to handle advertising design, website 
development, legal and financial activities, and insurazce issues. 

Regarding whether the petitioner had been doing business, co-~nsel 
submitted copies of the peticiones's federal income tax returns 
from 1998 thrcugh 2 0 0 0 .  

The director found that the proffered positicn was neither 
executive nor managerial in nature and that the petzitioner had not 
been doing business .  The director's reasons for denial and 
counseL1s evidence in rebuttal shall be separately addressed 
below. 

1. PROFFERED POSITION WITH THE U.S, EIJTETY 

The director stated that the prcf fe red  position was neither 
executive nor managerial in nature because " .  . given the type 
of business that the petitiosles conducts, it is mreasonable to 
believe rha t  the beneir'iciary, as the President an6 CEO, will not 
be involved i t z  che day-to-day non-supervisory duties that are 
comrr,on place in the industry." The director found that the 
be~eficiary would be working aC " the  Lowest level" of the 
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petitioner's organizational hierarchy because there are nc 
perrnarzent full-time emplcyees ozher than the operations manager 
whon the director c o x l u d e d  was the beneficiary's assistant. 

On appeal, cou-sel states that the beneficiary spends 95% of his 
tfme performing managerial and executive activities, which include 
negotiating contracts, representing- the petitioner in meetings, 
hiring and directing legal coransel and financial planning, and 
directing the operations manager as well as a staff of independent 
contractozs in the areas of design and marketing, 

Counsel also states that the director erred i _ r ,  focusing on the 
size of the petitioner's s t a f f h g  levels. Ac~ording to c o i i ~ ~ , s e l ~  
t h e  operations manager Is a f~ll-time errployee with a bachelor's 
degree who carxies out the day-to-day activities of the comp&nyJs 
operations, which are based upon the policies and directives that 
the beneficiary creates and d i reces .  Counsel notes that the 
directoz failed to consider zhe reasonable needs of the petitioner 
in light cf its sEructure and overall stage of development. 
Counsel maintains that the pezitioner relies upon a corps of 
contractual employees such as graphic artists and marketing 
professionais to £fulfil l  its business needs and, as such, the 
petitio~er Goes not nee6 -Lo hire a pel-rr.anen5, staff to meet its 
business obligations. In support of her statements, counsel 
refers to Cwo unpublished decisions by the Adminisrratkve Appeals 
Off ice (AAD) . 

Pursuant to 8 C.F.R. 204.5(jj ( 2 ) :  

Execulive capacity means an assignrr,ent withi-. an crganization in 
which the employee primarily: 

(A) Directs the mnagernent of the organization cr a 
major component or function of the crganization; 

(5) Establishes the goals and policies of the 
organization, ccaponent, or function; 

(C) Exercises wide laeitude in discretionary decision- 
making; a-d 

(D) Receives only general supervisior, or direction 
frorr: higher level executives, the board of 
directors, or stockholders of the orga~ization. 

Managerial capacity means an assignment wiehin an organizat icr!  iz 
which the em~ioyee primarily: 

(A) Manages the organization, or a department, 
subdivision, function, or component of the 
organization; 

(B) Supervises and controls the work of o t h e r  
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sxpervisory, professional, or managerial 
employees, or manages an essent~al function within 
che organization, or a departmenrs or subdivision 
of the organization; 

( C )  If another expioyee or other elr.pioyees are 
directly supervised, has the authority to hire and 
fire or recommend those as well as other personnel 
acticns (such as promot ion and leave 
authorization), or, if no other employee is 
directly supervised, functions at a senior level 
within the organizational hierarchy or with 
respect to the function managed; and 

(D) Exercises direction over the day-to-day operations 
of the activity or function for which the employee 
has asthorkty. 

The definitions of execiitive and manageria:! capacity have two 
parts. First, the petitioner must show that the beneficiary 
performs the high level responsibilities that are specified in 
the definitions. Second, the petitioner must prove that the 
beneficiary primarily performs these specified respo?sibilitles 
and does ~ c t  spend a majority of his or her time on day-to-day 
Zunctions. Champion World, Inc. v. I,N.S., 940 F.26 1533 (Table), 
199; WL 144470 19-h Cir, (wash.) July 30, 1991) (emphasis in 
original) . 

The evidence ir, the record shows that the beneficiary performs 
'che high level responsibilities that are specified in the 
defiriition of executive capacity; the beneficiary direc"; the 
management of the petitioner, establishes the petitioner's goals 
and policies, exercises cliscretior, over the petitioner" daily 
operaeions, and works independently, However, the Service cannot 
conclude that these responsibilities are the primary focus of the 
beneficiary" job respcnsibilities. 

If staffing levels are used as a factor in detesrcining whether an 
individual is an executive or manager, sectios 1 0 1 ( a ) ( 4 4 ) ( C )  of 
 he Act req- ires the Servfee co cc~sider  he reasonable needs of 
eke organization in?; light of i ~ s  overall purpose and stage of 
Cievelopmenr;. A company's size alo~e, without taking into account 
the reaso~abie needs of the organ~zation, may not be the 
determiring factor in denying a visa to a m~lpinational manager cr 
executive. Systroxics Corp. v, I.N.S., 153 F,Supp.2d 7 (3.C.C. 
a c o r )  , 

R e r e ,  the petitioner's staffing level includes the beneficiary as 
the gresident/CEO and an operations manager. Counsel srates chat 
the beneficiary is not involved in performing the services of the 
petitioner because they are contracted out to independent 
contsactors. In support of this claim, the petitioner submits a 
list of alleged independent con t r ac to r s  and identifies which 



services These companies perform. Rowever, the petitioner has 
not sxbrnitteb documentary eviderice of ies agreement with these 
contractors to show that the alleged relationship between it and 
the contractors exists. Furthermore, the petitiorier has not 
listed the type of servicejs) that each of these contractors 
provides, or explained how the contractorsf services obviate the 
need ?or the beneficiary to be involved in the daily operational 
activities of the petitioner's operations. Simply going on record 
without supporting documentary evidence is not sufficient for the 
purpose of meeting Lhe burden of proof in these proceedings. 
Matter of Treasure Craft,of California, 14 L&N Dee. 190 (Reg. 
C ~ Z I T L ,  1972) . 
Eore importantly, however, the l i s t  of independent contractors 
indicates that the petitioner contracts for IT services, 
expost/logistics, office insurance, legal. services, accounting 
services and design services; yet, the petitioner is in the 
business of marketing and selling its services to b u s i ~ e s s e s  who 
use outdoor advertising. Tt is obvious that the petitioner does 
not ccntract its marketing and sales services because the 
beceficiary perfor~s these duties; such activities are his 
primary focus . ~ h u s ,  the petitioner's staffing levels indicate 
that the reasonable needs of the peLitioner I n  light of its 
overall stage of developmerit did not require the services of an 
individsal who would primarily execute executive or nsnagerial 
duties. Such high level responsibilities are secondary ancillary 
to the beneficiary" primary role as the petitioner's salesperson 
and marketer of its services. An exployee who primarily performs 
the tasks necessary to produce a product or to provide services is 
not considered to be employed in a managerial or executive 
capacity. Matter of Church Scientoloqy International, 19 I & N  Dec. 
593 (9124 1988). 

It is noted that the pe 
the President of 

-at  he benef ici+ 
"ha~ds-on" marketing or sales work. Accordislg 
such dukiies are handled by professional graphi  
pzblic relations persons, a ~ d  he maintains that  he beneficiarcv 
works as an executive. The Service nay, in its discretion, xse as 
advisory opinions sCatementa sxbw.itted as expert testimony. 
Eowever, where an opinion is not in accord with other information 
or is in any way questionable, the Service is ~ o t  rearaired r.o 

A 
- -- - - 

accept or give weight to that evidence. Matter of Caron 
international, 19 96mT D e c .  791 (Corr.m. 7 9 8 8 ) .  Eere, 
has riot presenzed any evide~ce Lo support his claims that the 
beneficiary does not engage in sales work. In fact, Mr. A n d r e w s  
claim that the petitioner engages p ~ i b l i c  relztions persons to 
handle its rnarketizg or sales is inconsistent with rhe 
petitioner" ssbrnitted evidence. In its list of contract 
errployces, the petitioner did not indicate that it hired ar,y 
public relations persons or firms as contractual engloyees. 
Accordingly, Mr. Andrews letter is given no weight in a 



Page 7 WAC01 062 53212 

deeermination of whether the beneficiary prFxarily executes 
exec~tive or vanagerial duties. 

Finally, counsel" sc i ta t io r  of ~ w o  ~npxblished decisions frog the 
8610 is neither persuasive evidence nor binding precedent in these 
proceebings, Whi'e 8 C.F.R. 203,3 ( c )  pzcvldes  hat Service 
precedent decisions are bindinq on all Service emsloyees In the 
admln$stration of the Act, unpublished decisions are not 
similarly bi~ding. 

For the reasons noted zbove, the director's decision to deny the 
petition, in part, on the basis thaE the proffered position is 
neither primarily executive or managerial in nature will not be 
disturbecL. 

The director also denied the petition on the basis that the 
petitio2er was not engaged in the regular, systematic and 
continuous provision of goods and/or services. According to the 
director, the evidence that the petitioner sub~.itted, which 
incl~ded income tax ret~irr-s, did not show that any b r r s i ~ e s s  
transaccicns transpired or were finalized. The director rioted 
that the petk~ioner had only entered into discussions and 
 egot ti at ions for business and he concl~ded that the petiticfier 
w a s  merely an agent for the foreign egtity, 

On appeal, counsel notes that the petitioner" federal income tax 
return for ehe year 2000 showed a gross annxal income of 
$85G,000. Counsel a l s o  states that the direcror has been 
notified by the Service's headguarters office to cezse iss~ing 
denials based upon the issue of "dong business" if a petitioner 
can show that it has earned an income on its federal income tax 
return. 

Pursuant  to 8 C.F.R. 2 0 4 . 5 j - j )  ( 2 )  : 

Doing business means the regular, systematic, and 
continuous provision of goads and/or services by a 
firm, corporation, or other entity and. does not include 
the mere presence of an agent or office. 

Counsel does not present any docu~.entary evidence of an alleged 
Service policy, which states that a petitioner need s~brnit only a 
copy of its federal tax returns to show t h a r  It has been engaged 
i-. t h e  reaxlar, systernaPLic and contimo-JS provision o r  goods 
and/or services, The assertions of ccunsel do r_ot constitute 
evidence. Matter of Obaiqbena, 13 9&N Dec. 5 3 3 ,  534 (BIA 1988); 
MaCter of Rarnirez-Sanchez,  17 I & N  Dec, 503, 506 (BIA 19e0). 

While the petitioner's incone tax returns show that it had a 
gross annual ir?_corne of $850,000, the petitioner dces not show 
 fro^. where this i n c o ~ . e  was derived. If such income w a s  derived 
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from only one or two transactions then the petitioner wculd not 
be reguizr ly ,  systematicaily and continuously engaged in the 
provision of goods and/or services. The peeitioner subnies 
copies of invoices; however, these invoices sre all dated 
subsequent to the  filing of the petition. Accordingly, the 
petitioner has not met its burden of proving that it has been 
doing business, as that term is defined in the regulations. The 
petitioner has nok overcame this basis of the director's 
objections to the approval of the petition. 

In visa petition proceedings, the burden of proving eligibility 
far the benefit sought remains entirely with the petitioner. 
Sectior 291 of the Act, 8 U.S.C. 1361. Kere,  the ptitioner has 
not met t h a t  burden. 

ORDER: The appeal is dismissed. 


