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IN I3EHAI.F OF PETITIONER; 

This is tilc decision in your case, All documents have bccn rctarncd to the offioc wi~icil originally decided your case. Any 
further inquiry must bc made to that office. 
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EXAMIYATIOYS 

, Adrn:n~stratr gc Appeals Ofiicc 
0 



Pagc 2 WAC 97 048 5 1420 

DXSCUSSHQN: The Director of the California Service Center 
approved the employment-based preference visa. After subsequent 
review, the director determkned that the petitioner was not 
eligible for the benefit sought. Accoraingly, the director served 
the petitioner with notice of her intent to revoke the approval of 
the preference visa  petition, and ultimately revoked t h e  approval 
of " L e  petition on Cecerber 22, 1999. The matter is n o w  before 
the Associate Commissioner for Examinations on appeal. The 
director's decision shall be withdrzwn and the case will be 
remanded to the director for entry of a new decision. 

The petitioner is a Calkforzia corporation that engages in trade, 
investme~t and touring. It seeks to ernploy the beneficiary as its 
president and, t h e r e f o r e ,  endeavors to classify the beneficiary as 
a multinational executive or manager pursuant to section 
203 (b) (1) (C) of the Immigration and Nationality Ac",the Act) S 
U.S.C. 1153 (b) (I) ((2) . 
The director revcked her approval of the petibioc because evidence 
in r;he record failed to show that (3) the beneficiary worked ix a 
primarily executive or manageriai capacityJ and (2) t1ke petitioner 
had the ability Lo pay zhe proffered wage. 

On appeal, counsel states that t h e  director cannot revoke her 
approval of the petition on the grounds outlined in the revocation 
notice because the petitioner was never provided an oppor~unity to 
s u b ~ , i t  evidence to show that the beneficiary" duties are 
primarily executive or managerial in nature, or that the 
petitioner has the ability to pay the proffered wage. 

8 C . F . R .  2 0 5 . 2 ( b )  states: 

Notice of intent. Revocation of the approval of a 
petition or self-petition ia~der  paragraph (a)  of  his 
section will be made only on notice to the petitioner 
or self-petizioner. The petitioner or self-petitioner 
m ~ s t  be given the opportxnity to offer evidence is, 
support of the petitio~ or self-petition and in 
opposition to the grcunds alleged for sevocatiox of che 
approval. 

On July 7, 1998, the  director i s sued  t o  the petitioner a Notice of 
Intent to Revoke because she had learned ehat  the petitioner was 
no longer engaged i~ the business of ir.port/export; the petitioner 
was engaged in arranging tours from China. The director concluded 
that the petitioner did not need che services of the beneficiary 
as .a m i t i n a t i o n a l  executive or manager becacse the petitioner 
ceased its iv.port:/export operations. The director provided the 
petitioner 30 days to submit evidence il; reb~ttal to the stated 
grounds for revocation. 
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The director revoked her approval of the petition on December 2 8 ,  
1 9 9 8 ,  citing that the petitioner =ailed to submit evidezce ir, 
rebuttal to the proposed ground for revocation. However, the 
director subsequently reopened the proceeding on a Service motion, 
citing that the petitioner had Cimely responded to the Notice cf 
Intent to Revoke. The director affirmed her  original dec is ion  to 
revcke her approval of the petition for the following reasons: 

The Center Director apprcved this petition on Decerr;ber 
1 8 ,  1996. Subsequently, the Service learned during the 
District Adjustment interview that the corr,par_y is no 
loxger conducting its primarily business, that it has 
o d y  3 subordinate employees and [that the beneficiary] 
was not able to conclusively describe her maxagement 
duties. In short, the beneficiary wzs not able t o  
satisfy the Service that she is a fully qualified and 
competent multinational employee. . . Furthernore, 
financial documentation sxbmitted are i s ic]  not 
persuasive evidence that the petitioner has the ability 
to pay the wages promised in " L h e  job offer and Lhe 
costs of doing business in the U.S. 

O n  appeal, counsel states that in the Notice of Intent to Revoke, 
the directcr only raised the issue of wheLher the petitioner was 
still engaged in its primary business, which is t h e  import and 
export of goods. Coussel notes that the director did not question 
whether the proffered position F ~ v o i v e d  prinariiy executive o r  
managerial du'cies or whether the petitiocer had the ability to pay 
the proffered wage; yet, the director revoked her approval of the 
petition bzsed upon these issues. 

As the record is presently cons~ituted, counsel's statements on 
appeal are persuasive. In the Notice of Intent to Revoke, the 
director only raoted that she had received information that the 
petitioner was no longer engaged in the i;r.port/export trade. Thus, 
the petitioner's evidence in rebuttal to the director's Notice of 
Iztent to Revoke only focused on this one issae. The director's 
failure ta raise other bases for seeking to revoke her approval of 
the perition ir, the Nozice of I n t e n t  tc Revoke, prevented the 
petitioner from being able to prepare a full and meaningful 
argxment in rebuttal to the director's seasons for revocation. 
The petitioner did not prepare any evidence to rebut the 
director" cconclueion in the revocation notice that the proffered 
position did noc entail primarily executive or managerial &ties, 
or that the petitioner did not have the ability to pay the 
proffered wage. 

Accordingly, fils case will be remanded to the direcror  so t h a ~  
s5e may issue a new Not~ce of in ten^ co Revoke that clearly states 
the alleged grounb(s) for revoking che approvzl 05 the petition. 
The director should allow t n e  pet~tionez to present an arguzent =r 
evidecce in rebut~al, and may requesz any adeizional evidence 
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deemed zecessary to assist  her with her deterv.ination. As always 
In .clhese proceedings, the b u r d e ~  of proof rests solely with the 
petitioner. Section 291 of the  A c t ,  8 U.S.C. 1361, 

ORDER : The director" decision of DecemSer 22, 1999 is 
withdrawn, azd the case is remanded to her for entry of 
a new decision, which 15 adverse K O  the petitioraer, is 
to be certified to the Associate Commissioner for 
review. 


