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DISCUSSION: The Director of the California Service Center

approved the employment-based preference visga.

ERRSN

review, the directeor determined that the petitioner was
eligible for the benefit sought. Accordingly, the director gerved
the petitiloner with notice of her intent to revcke the approval of

the preference visa petition,

After gubsgeguent

not

and ultimately revoked the approval

of the petition on December 22, 1989, The matter 1s now before
the Associate Commisgioner for Examinations onn appeal.

director’s decision shall be withdrawn and the case will

remanded to the director for entry of a new decision.

The
bhe

The petitioner is a California corporation that engages in trade,

invegtment and touring.

It meeckg to employ the beneficiary as 1ts

president and, therefore, endeavors to claggify the beneficiary as

a multinational executive or manager pursuant toe  section

203 (b) (1) {C) of the Immigration and Nationality Act (the Act), 8
U.8.C. 1153 (b} (1) (C).

The director revoked her approval of the petition bescause evidence

in the record falled to show that (1) the beneficiary worked in a
primarily executive or managerial capacity, and (2) the petitioner

had the ability to pay the proffered wage.

On appeal, counsel states that the director cannot revoke her
approval of the pebition on the grounds outblined in the revocation
notice because the petitioner was never provided an opportunity to

gubmit evidence to  show that the Dbeneficiary’'s duties
primarily executive or managerial 1in nature, or that
petitioner hasg the ability Co pay the proffered wage.

g C.¥

JRL 205.2(b) states:

Notice of intent. Revocation of the -approval of a
petition or self-petition under paragraph {(a) of this
gection will be made only on notice to the petitioner
or self-petitioner, The petiticner or self-petitioner
must be given the opportunity to offer evidence in
suppert o©of the petition or self-petition and in
oppogition to the greounds alleged for revocatlion of the
approval,

are
the

Ot July 7, 19988, the director issued to the petitioner a Notice of
Intent to Revoke because she had learned that the petitioner was

ne longer engaged in the business of import/export; the petitioner
wag engaged in arranging tours from China.

that

as a multinational
ceagsed 1ts ilmport/export operations.
petitionexr 30 days to submit evidence in rebuttal to the started

th

grounds for revocation.

The director concluded
he petitioner did nct need the gervices of the beneficiary
executive or manager because the petitioner
The director provided the
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‘The director revcoked her approval of the petiticn on December 28,
1898, c¢iting that the petitioner failed to gubmit evidence in
rebuttal to the proposed ground for revocation. However, the
director subsequently reopened the proceeding on a Service motion,
citing that the petitioner had timely responded to the Notice cf
Intent to Revoke. The director affirmed her original decision to
revoke her approval of the petition for the following reagons:

The Center Director approved this petition on December
18, 19%6. Subsequently, the Service learned during the
District Adjustment interview that the company 1is no
longer conducting its primarily buginess, that 1t has
only 3 subordinate employees and [that the beneficiary]
was not able to conclusively describe her management
duties. In shozrt, the beneficlary was not able to
gsatisfy the Service that she is a fully gqualified and
competent multinational emplovee. . . . TFurthermore,
financial documentation  submitted are [gic] not
persuasive evidence that the petitioner has the ability
to pay the wages promised in the Jjob offer and the
costs of doing business in the U.3.

On appeal, counsel states that in the Notice of Intent to Revoke,
the director only raised the issgue of whether the petitioner was
gtill engaged in its primary business, which is the import and
export of goods. Counsel notes that the director did not guesticn
whether the proffered position involved primarily executive or
managerial dutiesg or whether the petiticner had the ability to pay
the proffered wage; vet, the director revoked her approval of the
petition based upon these igsues.

Ag the record ig pregently constituted, counsel’s statements on
appeal are persguasive. In the Notice of Intent to Revoke, the
director only noted that she had received information that the
petitioner was no longer engaged in the import/export trade. Thus,
the petitioner’'s evidence in rebuttal to the director’s Notice of
Intent to Reveoke only focused on this one issue. The director’s
failure to raise other bases for seeking to revoke her approval of
the petition in the Notice of Intent toe Revoke, prevented ths
petitioner from beling able to prepare a full and meaningful
argument in rebuttal to the director’s reasons for revocation.
The petitioner did not prepare any evidence to rebut the
lirector’s conclusion in the revocation notice that the proffered
position did not entail primarily executive or managerial duties,
or that the petitioner did not have the s&bility tc pay the
profifered wage,

Accordingly, this case will be remanded to the director so that
she may issue a new Notice of Intent to Revoke that clearly states
the alleged ground(s) for revcking the approval of the petition.
The director should allow the petiticoner to present an arvgument or
evidence in rebuttal, and may request any additional evidence
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deemad necessary to asgight her with her determination. Ag always
in these proceedings, the burden of preoof rests solely with the
paetitioner. Section 281 of the Act, 8 U.S8.C. 13¢l.

ORDER:

The director’s decision of December 22, 1865 1s
withdrawn, and the cese is remanded to her for entry of
a new decision, which if adverse to the petitioner, 1s
to be certified to the Associate Commigsioner for
review.



