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If ynil have new OT additional infannation whrch yori wish to have considered, you may file a motion to reopen. Such a 
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C.F.R. t03 7 .  
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p o s i t i o n  a s  ar L-IW 2oninmigrant worker, 

In the initial petition f i l i n g ,  the petitioner did ~ o t  describe 
t h e  b e P e f i c i a r y f s  job duties with the fore ign  e n e i t y ;  it merely 
stated t h a t  the bene f i c i a ry  had been errLployed a s  t he  s a l e s  
department manager from Septewber 1 9 9 8  until January 2001. The 
proffered pssition was descr ibed as fol lows:  

conRunicate with Parent Company on a regular basis 
concerning MLLTIKOOM'S o v e r a l l  bushess opera t ion ;  
s e t  opera t ion  p o l i c i e s  
cversee MULTZKOONrS rnarkethg and sales activities; 

B d i r e c t  new ixvestrnent pro-jects and rrarketing plans;  
make emplcyrrent decisions; 

a negotiaee, execute and enforce  p~rchase co;ltrac", 5or 
Piirent Comgany and MULITIKOCIN in t he  United States; 
and 
public relateons. 

The p e t i t i c - e r  also submit~ed an orgaizlaatlonal cha r t  for ~ t s  
operations, which i nd i ca t ed  "chat " L e  prof fe red  p o e i t i s n ' s  
responsibilities included the supervlslon of an accouneing 
depart~~ent manager, a s a l e s  department manager, 2 purchasing 
department manager, and a shipping and service department manager. 

The director dfd not f i n d  t h a t  t he  F r i t i i a l  evicience e s t a b l ~ s h e d  
t h e  be -e f l c i a ry ' s  eligfb~lsty a s  a n u l t i n a t i o n a l  executive o r  
nanager azd she, therefcre, requested that rhe petit~cs,er submit 
detailed job desc r ip t ions  for t h e  foreign and U.S. pos i t i ons  and - - 
organizational c h a r t s  for the foreign entity's and the 
petitioner's operat' sons. 

T2e p e t i  
P.rkanner. 
w i t h  the 

.tioner responded 
The p e t i t i o n e r  

foreign e n t i t y  as  

t c  t h e  di 
described 
foliows : 

.rectorJ s 
the bene 

request 
f iciargr" 

i n  a t imely 
s ernpioyrnent 

As a Sales Department ManaGer, the bene f i c i a ry  shared 
[ s i c ]  abcut 60% of her t i n e  in reviewing s a i e s  report  
t o  cleterrnine s taff  promotion, hiri~g and f i r h g ;  
directing sales meeting and activities t o  maximize 
s a l e s  resources;  approving and executing sales 
contracts; 10% of time in supervising business 
operatior, by reading r epo r t s  prepared by subordinate 
seaff; 15% of time in attending shows and seminars t o  
get  mosr r e c e n t  t rend  and technologies; and 15% of her 
time visiting customers and vendors. 

r h e  organiza '~iona3.  chart of t h e  foreigs entity showed that the 
beneficiary supesvised a vice manager and two clerks in h e r  
positicn as t h e  sa ies  department manager, 
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Regardirg the proffered position, the petitioner described it as 
follows: 

Most of the job duties previously provided by the  
petitioner in its s-dpporting letter are self- 
explanatory and zre co~~rnonly accepted managerial 
dukies, S p e c i f i c a l l y ,  as a ~resident/C~O/General 
Manages, [the] beneficiary sets operatlion p c i  icies such 
as vacation policies, sick-leave policies, personnel 
policies, policies regarding credit extended to 
customers, returned merchandise axthoriaation (RYA), 
etc. Furthermore, being the subsidiary" highest 
official, [the] ber~ef ic iary ' s  duty to make Caj report  
Lo the parent coxpany would be obvious and inevitable. 

Also, being cn the highest level of the managerial 
hierarchy at "Lhe U.S. entity, [the] beneficiary has the 
authcrity, an6 also the responsibility, eo direct aild 
oversee marketing 3rd sales, finance and inves~ment 
activities as well as hiring and firing scaff  are self- 
explanatory. 

As to her role in external exposare, [the] beneficiary 
will represent the U.S. entity in public and negotiates 
and execrjtes contracts on behalf of the C . S .  entity. 
Since the beneflciary is the highest level  ana age rial 
official., to estimate the amount of tire devoted on 
average co ally particular maxagement job function is 
very d i f f i c - d t .  because the denands of zlze rnanagemenr, 
position vary greatly week to week and pro2ect ro 
project. 

The petitiorer's second organizational chart indicated thac  he 
petitiozer was organszed l n t o  f o ~ r  departments - accovnting, 
sales, purchasing and shipping/RMA services. The cha r t  also 
showe6 chat one person each was employed In the accounzing, 
purchasing an6 shipping/Rm departments, and three persons were 
e~.p loyed  in the sales aepartrnezt. 

The director fcund that the beneficiary's position with the 
foreign entity as well as the prcffered posi t ior i  were neither 
executive nor managerial i n  nature, and she denied the petition. 
Regar6lng the position with the foreign entity, the director 
coneiuded that the beneficiary was not a manager in this position 
because she did not manage other managers or professional 
empicyees. Regarding the proffered position, the director 
concluded, in pa r t ,  that the type of business in which the  
petitic~es is engaged "does noL require or have a reasonable need 
for an execztive . - " The director found that "it is contrary 
to comnon business practice and defies standard business logic f o r  
such a small company to have an executive, let alone three. " The 
director a l s o  stated that khe proffered position is, in essence, a 
first-line supervisory position and that the beneficiary woulc?. be 
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required t o  perform rout ine operational activities. 

On appeal,  counsel states t h a t  the director erred in finding that 
the  beneficiary was not employed i n  a managerial capacity for the 
fore ign  entity because she die not  supervise another managerial 
employee, Counsel notes that the regulation s tazes  that a  manager 
has supervisory authority over managerial, supervisory or 
professional empLoyees. Counsel contends that the benefic2ax-y had 
supervisory authority over another supervisory position, which was 
the vice manager. Additionally, coxnsel states that the 
beneficiary could qualify as a manager because she managed an 
esse- t ia l  function of the foreign e n t i t y ' s  operations - s a l e s .  

In responding to the director's concl~sion that " L h e  proffered 
posirrion is neither executive or managerial i f i  nature, counsel 
s t a t e s  that the  director conceded that che beneficiary devoted the  
n a j o r i t y  of her  t i m e  to execrative duties, and believes that "Le 
oniy i ssue  i n  dispute  between the  petitioner and  he d i r e c t o r  i s  
whether the proffered position invclves "menial "Lsks." Counsel 
states that the  director i s  not the arbiter of whether the  
petitlo~er err.ploys erough irdiviauals to perform the routine taske 
of the organfzatlon. 

Pursuant t o  8 C.F.R. 2 0 4 - 5  (j) ( 2 )  : 

Execrztive capacity means an assignment within ar_ ozganizcltion in 
which the employee primarily: 

(A) Direc~s the managernenL of the organization or a 
major comp~nent or function of the organization; 

( 1 3 )  Establ i shes  the goals and policies of t he  
organization, component, o r  funct ion;  

(C) Exercises wic i e  latitude i n  discretionary decision- 
making; an6 

(D) Receives only general supervis i  on or dtrectioc 
from higher l eve l  execut ives ,  t h e  board of 
directors, or stockholders of the organization, 

Mz~agerial capacity means ar. assignment w i t h i r !  an organization ir, 
whick che employee prirarily: 

(A) Manages rhe organization, or a departmen-i, 
subdivision, function, or component of the 
organization; 

(9)  Supervises and cont ro ls  the work of other 
supervisory, professional, or rna~agerial  
exlployees, o r  manages an essential function within 
t h e  organizat ior i ,  or a department or subdivision 
of the organization; 



WAC 01 214.52407 

(C) It another employee or other employees are 
directly supervisec5, bas the authority to hire and 
fire or recommend those as well as other perso~nel 
act ions (such as prorr.otior, acd i e ave 
authorizatior?), or, if no other employee is 
directly supervised, funcCiocs at a seni~r level 
within the organizational hieb-archy or with 
respect to the function managed; and 

(D) Exercises directian over the day-to-day opera~ions 
of the activity or function for which the employee 
has authority. 

The definitions of executive 2nd rittmageriai capacfty have two 
parts. First, the petitioner mxst show that the beneficiary 
per f s r r r .~  the high level responsibilities that are speclified in 
the definitions. Second, the petitioner must prove that che 
beneficiary primarily performs these specified. responsibilities 
and does not spend a majority of his or her time on day-to-day 
functions. Champio~ World, I n c .  v, I.N.S., 940 F.2d 1533 (Table), 
1991 WL 244470 (9th Cir. (Wash.) July 30, 1991) (err.phasis in 
original) . 

H ,  BENEFICIARY'S ROLE WITH TEE FOREIGN ENTTIY 

The petitioner has not persuasively established that the 
beneficiary was ernpioyed in a managerial or executive capacity 
with the foreign en~ity. The peritioner stated that the 
beneficiary" duties involved attending trade shows acd seminars, 
visicing customers and vendors, a ~ d  executing j ob coEtraces. 
While the petitioner also indicated that the beneficiary dFrected 
sales meetings and s~pervised the business operations, these two 
activities dc not appear to have been the beneficiary's primary 
focus . Rather, the beneficiary was largely responsible for 
selling the foreign entity's products. Atte?dir?g trade shows, 
visiking customers, and executing contracts cannot be considered 
high level responsibilities of an executive or a manager; they  
are the duties of a salesperson. An employee who primarily 
performs t h e  tasks necessary to produce a prod.~ct  or to provide 
services is nst considered to be employed iz a manaqerial or - 

executive capacity. Matter of Church ~cientoloqy International, 19 
I & N  Cec. 593 (BIA 191r8), Accordingly, che petitioner has not 
estabii~ked that the  beneficiary was elr.ployed in an executive or 
managerial capacity with the foreign entity for ar least one year 
Tn the three years immediately precedip-g her entry into the United 
States ic a noninrnigrant status. The director's decision to deny 
the petizion on this basis will not be disturbed. 

TI, BENEFICIARY" ROLE WITH THE PETITIONING EWTGTY 

When determining whether the proffered position is either an 
executive or managerial position, t h e  Service looks at the 
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peLitionerJs organizational structure ac E h e  time the petitaon was 
filed. A pecitloner ms",establish eligibili~y at the time of 
1 the inmigrant petikion; an Immigrant petition cannot be 
approve6 at a future date after the petitioner becomes eligible 
under a zew set of f a c t s ,  Ma~ter of Kat~qbak, 14 I & N  Dec. 45, 49 
(Coma. 1971). 

15 stafflag levels are used as a factor In determining whether an 
individ~al is an execiltive or manager, section iOi {a) (44) (C) of 
the Act requires the Service to ccnsider ehe reasonable needs of 
the organiaarzion in iigfir; of i s  overall purpose and sEage of 
development. A company's size alone, without taking into account 
the reasonable needs of the organization, may not be Lhe 
determlnina fac~or in denying a visa to a rr.ultinationa.1 ranaser cr 
executive. Systronics C O ? ~ .  v .  I .N. S., 153 F. Supp. 2d 9 (6.11.c. 
a c o l ) .  

Here, t k e  petitioner employed six individuals in addition to the 
beneficiary at the time the perition was filed. These 
individuals were in the positio~s of accounting, szles ,  
purchasing- and shipping. In the initial petition filing, the 
petitioner referred to these individuals as managers in its 
organizational chart. In a s~zbsequent organizational chart, the 
petitioner did nct identify the titles of tkese individuals or 
provide their job descriptions. 

The petitioner cannot expect the Service to conclude that an 
indivia~al. is enploy-ed in a primarily executive or managerial 
capacity when it fails to specify the names or specific duties of 
persons supervised by the beneficiary. Cf. Republic of Trznskei 
v. INS, 923 F.2d 175 (D.C, Cir, 1991). The actual duties of the 
petitioner's enployees reveal. the true nature of their 
employment, and without a listing of the ducies of each employee, 
t h e  Service canxot determizle t h e  petitioner's stage of 
developmect at the time the petition was filed. If " t h e  only 
information available to the Service is the petitioner's overall 
purpose (sales) , the Service must canclude that the petltiones' s 
stage of development Gid not require the services of an 
individual whose only respcnsibikities would be tc execute 
primarily executive or managerial duties. 

The Service takes exception tc counsel's claim that khe dLrectcr 
conceded that the beneficiary executes primarily executive duties 
in her present position; the director's denial. neither ir.plies 
nor states such a conclusion. The description of the proffered 
position is nc"Lsuf f ie ien t1y  specific ca find that the 
beneficiary either directs the management of the orga~ization, or 
v.anages the organization or an essential function of the 
oqanization a s  a primary job responsibility. The petiitooner 
states that the beneficiary directs and oversees certain 
ackivities; however, the petitioner does not identify the types 
of & s t i e s  t h a l  the beneficiary executes in order to d i r ec t  and 
oversee functions. f r S p e c i f i c s  a re  clearly an imgortant indication 
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of whether an appiicantls &ekes are primarily executive or 
managerial in natiire, otherwise meeting the definitions would 
sirr.ply be a matter of reiterating the regulations." Fedin B r o s .  
Co., Ltdd. v. Sava, 724 F. Supp. 1133, 1100 (E.D.N.Y. 1;989),  
aff'd, 905 F. 2.6 41 (Zd. Cir. 1990). 

It is toted that the petitioner has provided soze specific 
examples of the beneficiary's daily activities. A review of 
these exazples, however, revec3.1~ that s-iich d~tiea a r e  neither 
exec-stive nor managerial in na tu re .  For example, t h e  petitioner 
sraced chat che beneficiary xegotiates contracts and executes 
public relations activities. These daily activities fall within 
the realm of routine sales and marketizg duties; they are not 
managerial or execctive duties. As prev ioaa ly  stated, an 
employee who p s i m r i i y  performs the tasks necessary to produce a 
prociuct or to provide services is not considered to be employed in 
a managerial or executive capacity. Matter of Church Scie~toloqy 
I n t e rna t i o r~a l ,  slrpra, No evidezce in the record supports a 
finding t h a l  the beneficiary functions primarily as an executive 
or a manager i n  h e r  role as vice president of the petitioning 
entity. Accordingly, the director's decision to deny the 
petition on chis basis will also not be disturbed. 

In visa petition proceedi>gs, the bxrder, of provang eligibility 
for the benefit sought remains entirely w i ~ h  the petitioner. 
Section 291 of t h e  Act, 8 U.S.C. 1351. &re, the  petitioner has 
not met that burdec. 

8mEW: The appeal is dismissed. 


