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PETITEON: Immigrant Petition for Aiien Worker as a Mu!tinationai Execiitive or Mmt'iger Pursuant to Section 
203(b)(I)(C) of the Immigration and Nationrlity Act, 8 U.S.C. L I53/b)(l)(C) 

IN T3EMhLi: OF PETITIONER: 

INSTRI!CTIONS: 
This is the decision in your case. Ail dncume~ts  have bccn returned to  the office which originaliy decided your cese. Any 
flirther inqu~ry m ~ ~ s t  bc made to that office. 

I f '  you beiievc the law was inappropriately applied or the ana!ysis used in reaching the decision was inconsistent with thc 
infomation prclvtded or with prccedent decisions, you rnay fiic a motion to reconsrder. Such a motion must state the 
rcascJns for rcconsidcration and be supported by any perfinept precedent clccisions. Any motion to reconsider must be f11cd 
wlthln 30 days of the decision ri?ai thc motion seeks to rcconsjder, as rcquircd u n d e ~  8 X.F.R. I03.5(a)jl)(i). 

Bf ycx: have new or additional information which you wish to have considered, yc~u may Fric a motion to reopen. Such z 
motion rrlust svdte tile ncw fzcts to be proved at t l x  reupenad proceeding and be s~rppoficd by nffidavits or other 
documentary cvidcnce. Any motion la rcopcn nlist  bc fiicd within 30 days of the  decision that the motion seeks to reopen, 
cxccpt that f a~ lu re  to fiIc bcforc this period expircs m a y  be cxcuscd in thc discretion of' the Servicc where r t  is 
dcmonstratcd that the dclay was reasor.ablc and beyond thc control cifthe app!icent or petitioner. 6fi. 

Any motion must bc filed wrth the ofi;ce wh~ch  tarlginaijy dccrdcd your case along with a fee of SI I0 its requrrcd undcr 8 
C.P.R. 103.7. 
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DISCUSSION: The Director of the Verxont Service Center denied the 
enploymene-based preference visa and the n a e t e s  Is now before  the 
Asscciate Comnissioner for Examlnaefons on appeal. The appeal 
will be dismissed, 

The petitioner is a Delaware corporackon that provides software 
products and services. It seeks to employ the beneficiary as its 
ckieF execrative officer (CEO) and, tneref ore, e~dieavors to 
classify the beneficiary as a m~ltinational execztive o r  manager 
p~rsuant t o  section 233 (b) (1) (C )  of "Le Imr.igi-atioc and 
Nationality Ack (the Act) , 8 U. S .  C. 1153 (b) (I) (C )  . 

The director denied the pe~i~ion on the basis that zke prcfferea 
position is neither executive nor managerial in c a t u r e .  

On appeal, counsel submits a brief a ~ d  copies of docunents already 
lnciuded in the record of proceedi~g. Coil~sel states, I n  part, 
that tke proffered position involves the management of an 
essential function. 

Sectroc 203(b) of the A c S  states, in pertl~e~t part: 

(1) Priority Workers. - -  Visas shall first be made available 
. . to qualified iwnigrants who are aliens described in 

any of t h e  following subparagraphs (A) through (C )  : 

Ce-tain Multinational Executives and Managers. - -  An 
alien is described in this subparagraph if the 
alien, in the 3 years preceding the time of the 
alien" sappkicatio~ for classification and admission 
i z t o  che UnL-ed States under this subparagraph., has 
been employed for aE least 1 year by a firn or 
corporation or other legal entity or an affiliate or 
subsidiary thereof and who seeks to enter the Unite6 
States in order to continze to render services to 
the same errployer or to a subsidiary or affiliate 
thereof in a capacity t h a t  is mariagerial or 
executive. 

The petitioner claims to provide software pros-~cts and services in 
all areas of radio propagation sim.~iation, radio network planning, 
spectrum management, digital cartography, and con~.and and ccntrol 
s y s t e m  and spectrum noniEoring. The pekitkoner enploys four 
persons, has a gross annual incore of 1 million, and is 
offericg tke benef ic iary  a salary of $65,030 per year as ~ t s  chief 
execi-itkve officer. According tc the petitioner, the  beneZiciary 
has been employed in khe same capacity as the  proffered position 
since January of 2000 in L-IA noni~migract status. 

In the initial petition fiiina, the petitioner described the 
prcffered position as follows: 
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A s  C h i e f  Executive Off icer ,  [the beneficiary]  i s  
xesponsible f o r  planning,  developing and es tab l i sh ing  
policies and objectives f o r  our United States operat ion 
and cversees a l l  facets of t h e  company (within t h e  
guide l ines  of the  Board of D i r e c t o r s ) .  f The 
benef i c i a r y j  plans business ob j ec-lives , &evelops 
organizat ional  p o l i c i e s  and es tab l i shes  
r e s p o n s i b i l i t i e s  and procedures f o r  obtaining 
ob jec t ives ,  a s  well as establishing internat iozal .  
opera t icg  procedures f o r  the  United S t a t e s  operat ion.  
[The benef ic iary]  has au thor i ty  C 3  h i r e  and f i r e  s t a f f ,  
s e t  up work and vacztlon schedules ar,d approve bon:jses 
arid promotions. [The beneficiary] i s  a l s o  responsible 
for developing and maintaining our d i s t r i b u t i o n  network 
i n  the United S t a t e s .  

A s  [ t h e  beneficiary] i s  responsible  f o r  obtaining 
business  and developirig organiaat lonal  policies, he i s  
managing a funct ion which goes t c  the  very essence of 
our  bss iness .  H i s  pos i t ion  i s  the highest  ievei of t h e  
U n i t e d  Srates operation. 

The d l r e c t o r  found t h e  p e t i t l o n e r ' s  i n l t l a l  d e s c r i p ~ i o n  of the  
proffereci posizion vague, arb he requested a more d e t a i l e d  
desc r ip t ion  of the proffered  posit102 anciuding a breakdown of the  
n u h e r  of hours t h a t  the  beneEiciary devotes t o  each of the  
prof fered  p o s i t i o n ' s  d u t i e s .  The director also requested an 
olrganizational chart of t h e  p e t i t i o n e r J  s operat ions and co~r,p2ete 
poslticn desc r ip t ions  of the  p e t i t i o n e r ' s  other emplcyees. 

In respocse,  t h e  p e t i t i o n e r  expanded upon t h e  duties of t h e  
proffered p o s i t i o n .  According to t he  p e t i t i o n e r ,  the  proffered 
pos i t ion  involves establishing long t e r n  r e l a t ionsh ips  w i t h  o ther  
cor~~panies and e n t i t i e s  such a s  d i s t r i b u t o r s ,  in t eg ra to r s  and 
suppliers, TI? support of t h i s  claim,  he p e t i t i o n e r  submitted a 
copy of a cont rac t  between It and the U.S. Geological Department 
that the beneficiary negotiated in h i s  pos i t ion  as the  ch ie f  
executive o f f i c e r .  The p e t i t i o n e r  alsci submitted the  requested. 
organ~zational chart. According to t h i s  c h a r t ,  t h e  proffered 
p o s i t i o n  has supervisovy au thor i ty  over t r a i n i n g  and su2port 
engineering, cartography (database se tups )  , and cont rac t  
adminis t ra t io3  and o f f i c e  rnanagerr,er,t. The p e t i t i o x e r  d id  no t ,  
however, describe the  dueies associa ted  with each of these 
pos i t ions .  

The director denied the petition on the basis that t he  proffered 
pos i t ion  i s  nok i n  an executive or managerial capaci ty .  The 
d i r e c t o r  noted that the p e t i t i o ~ e r  failed t o  subv.it t he  requested 
hreakdowz of che ndmber of hoars that the  beneficiary devo~es t o  
each of the posi t ion" s u t i e s  a s  w e l l  as pos i t ion  descr ip t ions  f o r  
i t s  o the r  e ~ ~ p l o y e e s .  The d i r e c t o r  concluded t h a t ,  withoxt t h i s  
informztior , ,  "it t i  ddifficait to place the beneficiary within a 



contex~ chat allows f o r  an assessment of his day to day 
responsibilities." The director also found i ~ncredible that 
LOO% of ~ h e  proffered position's duties icvolved managerial tasks. 

0~'- appeal, coxzsel states that ir; is impossible to provide an 
hourly breakdown of the duties of the proffereci position, and that 
neikher the statute nor the regulations requires the petieioner LO 
present  s x h  evidence. Accordknq to counsel 100% of the duties of 
L - 
the proffered positioz are executive or managerial IE nature. 
Counsel coztends that ' the day to day functions of the beneficiary 
are set forth with specificity," and claims that the beneficiary 
nmages an essenzial funct ion of the crganizaticn. co- dAlsel -- 
further clains that the petitioner similarly derailed the 
executive naeure of the proffered position. 

Regarding information about the p e t i t i o n e r ' s  o the r  employees, 
coznsel states that the proffered posirion has sugervisory 
authority over two engineers, one of whom is responsible for 
trai~ing a r d  s i i p p o ~ t  engineering while t he  other i s  responsible 
for cartography - database setup. Counsel also asserts t h a t  the 
proffered position has s~pervisory authority over an employee who 
performs "contract adrrinistration and office management" and 
claixs that ehe proffered position has supervisory authority over 
the indLviduals who render the services of khe petit2onerFs 
b~~siness. 

Finally, counsel notes that the director cannor use the size of 
t he  petitioner's operations as a basis for denying the petition, 
and also maintains that the deniai of this imnigrant petition is 
a.n abuse of the director" discretion because the director failed 
to explain why it previously granted the beneficiary nonimmigrant 
L-LA status for the same position as the proffered position, 

Pursuant to 8 C.F.R. 2 0 4 . 5 ( j )  ( 2 )  : 

Executive c a p a c i t y  means an assignment within an organizat i o r ~  is 
which the errployee primarily: 

( A )  D i rec t s  the management of the organization or a 
major compcnent or function of the organization; 

) Establishes the goals and policies of the 
organization, component, or function; 

(C) Exercises wide laritude in discretionary decision- 
making; and 

(C) Receives only general sxpesvision or direction 
from higher 1eve1 executives, the board of 
directcrs ,  or stockholders of the organizatkon. 
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Mafiagesial capacity means an assigllment within an organizatior in 
which the employee primarily: 

(A) Fazages the organization, or a departmer,~, 
subdivision, tunccion, or component of the 
organization; 

(B) Supervises and coxtrols the work o? other 
supervisory, professional, or rna~ager ia l  
employees, or manages an essential function within 
the organization, or a departinent or subdivision 
of the organization; 

( C )  If another employee or other ercplcyees are 
direcrly supervised, has the authcrlty tc hlre and 
fire or recomxend those as well as other personnel 
actions (sxch as prcmozion and leave 
authcrization), or, if no other erxphoyee is 
directly supervised, functrons at a senicr  level 
w l t h i r .  the ossar,izational hierarc?y or with 
res2ect to the function managed; a ~ d  

i n )  Exercises direction over the day-to-day cperatiozs 
of the activity or function for which  he errployee 
has a~thority. 

The definitions of executive and managerial capacity have two 
parts. F i r s c ,  the petitioner rxst show that the beneficiary 
performs the high level responsibilities that are specified in 
the definitions. Second, the pekitio~er must prove that the 
beneficiary primarily performs these specified responsibilities 
and does not spend a majority of his or her time on day-to-day 
f i z n c t i o ~ s .  Champion World, Inc. v. I,N.S., 940 F.2d 3.533 (Table), 
1991 WL 144470 (9th Cir. (Wash,) July 30, 1991) (emphasis in 
original) . 

The petitioner's description of t he  proffered positicn does not 
contain the level of detail t h a t  is needed in order to show that 
the proffered position primarily involves the high level 
responsibilities that are specified in the deflnizions of 
executive capacity and managerial capzci ty .  The duties of the 
proffered position are described in broad terms, and are rcerely a 
reiceration of the definitions of executive capacity and 
managerial capacity. 

For exav"ple, the petitioner c1airr.s that the beneficiary nanages 
an essential function, which it describes as "obtaining business 
and developing organiza~ional policies." The petitioner explains 
t h a t  the proffered posirior, is resp~nsible fcr  planxi~g, 
developing and establishing policies and objectives for its 
operations. The petitioner does not, however, identify the 
types of duties t haz  the beneficiary would execute in order to 
perform these activities. More Impor-lantly, the job duty of 
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"obtaining business" is r a t r e r  vague, as the duties associated 
w ~ e h  ~t nay icvolve activities t h z t  would noE be considered 
either executive or managerial in nature. Such an activity co~ld 
i~volve routize sales and rnarke~ing duties. 

Specifics are clearly an important indication of whether an 
applicant's duties are primarily executive or managerial in 
na tx re ,  otherwise meeting the defini~ions wouiu simply be a 
matter of reireraring the regulations. Fedin B r o s .  Co., Ltd. v. -- 
Sava, 724 F. Sxpp. 1103, 1108 (E.D.N.Y. 1989), afftd, 905 F. 2d 
41 (2d. Cir. 1990) . Here, the petitioner has notprovided any 
specificity Lo the job description of t h e  proffered position. 
Instead, the petitioner relies upon its statements that 100% of 
the duties are execxtive or pianagerial in nature, and. thatthe 
proffered position is responsible for ma~agicg an essential 
function. The pe~itioner" sstatements are insufficient evidence 
of the proffered posi~ion's level of authozity and daily 
activities. Sinply going on record without supporting documentary 
evidence Is not sufficient for the purpose of meeting the burcien 
of proof in these proceedings. Matter of Treasure Craft of 
California, 14 I L N  Dec. 190 (Reg. Comrc, 1972), 

The petitioner's description cf its organizational structure and 
operations are similarly vague. Counsel claims that the 
proffered position involves the sapervision of em-ployees who 
"render the services of the business." These employees are 
referred to as two engineers and one adninistrative person, The 
job duties of these enployees are unknown to the Service because 
t h e  petitioner failed to provide sizch information despite the 
director" request. The petitioner has not identified how two 
engineers and one adminis~rative employee proviae the services of 
a business that is involved. in providing software products and 
their associated services to customers. The act~al duties 
themselves reveal the true nature of the er.pioy~.ent. Fedin Sros, 
Co., Ltd. v .  Sava, supra. Here, the petitioner has not sustained 
its burden of establishing that the petitioner's three employees 
provide the products and/or the services of its business. 

A company's size alone, without taking into account the reasonable 
needs of the organization, may not be the determining factor in 
denylrg a visa to a multinational manager or executive. Systronics 
Corp. v. I.N.S., 153 F.Supp.2d 7 (63.3.C. 2301) . If staffing 
levels are used as a factor in determining wheeher a2 individual 
is an executive or manager, section 101 (a) (44) (C) of the Act 
requires the Service ~o consider the rezsonabie needs of the 
organizatio~ in light of its overall purpose and stage of 
developnent, 

Here, the staffing levels of the petitioner's operations are not 
a determining factor in the denial of c5.e petition. Rather, it 
is the petitioner's generalized job description of the proffered 
position and its lack of job descriptions f o r  its cther erriployees 
that render t h e  beneficiary ineligible for classification as a 
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mulcinatiocai executive or manager. The petitioner has not 
established its nee6 for the services of a purported 
executive/~.a.nagerial employee. It is evident froa a view of the 
documents in the record that, at the time of filing the petition, 
the reasonable n e e d a z o f  the petitioner required Its purported 
executivelmanages to erigage in non-qualifying duties. For the 
reasons stated above, the petitioner has not met its burder, of 
establishing that the proffered position is in an executive or 
managerial capacity. 

Counsel claims chat  the Serv ice ' s  failure to expla in  its reasons 
for denying the Fnnigrane petition when it approved a 
nonf~!n,igrant L-1A petition for the same position as the proffered 
positior is an abuse of discretion, However, the Service is nct 
required to apprcve applications or petitions where eligibility 
has not been demonstrated, mereiy because cf prior approvals that 
may have been erroneous. The Associate Conmissioner is not bound 
by the rulings of ehe service cent;ers. Louisiana PIiilkaarmonic 
Qrcbestrs v. INS, 2300 WL 2 8 2 7 8 5  (Z.D.La. 2 0 C O j ,  affrd, 248 F.3d 
1139 (5'" C i r .  2001), c e r t .  denied, 122 S .  Ct. 51 (U.S. 2001). 

Izz visa petition proceedings, the burden of proving eligibility 
for the benefie sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 1361. Here, the petitioner has 
not net its bssden of showing 
classified as a tr.ultinationsl 
For these reasons, the petition 

that the proffered position can be 
executive or managerial position. 
m ~ s t  be denied. 

ORDER: The appeal is dismissed, 


