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DISCUSSION: The Director of the Vermont Service Center denied the
employment-based preference visa and the matter ig now before the
Agsgociate Commissioner for Examinaticns on appeal. The appeal
will be dismissed,

The petitioner 1s a Delaware corporation that provides software
products and services. It seeks to employ the beneficlary as its
chisf executive officer (CEO) and, therefore, endeavors Lo
clagsgify the beneficiary as a multinational executive or manager
pursuant to section 203 (b) (1) (C) of the Immigration and
Nationality Act (the Act), 8 U.8.C. 1153 (b) (1) (C).

The director denied the petition on the basis that the preffered
pogsition ig neither executive nor managerial in nature.

On appeal, counsel submits a brief and copies of documents already
included in the record of proceeding. Counsel states, 1in part,
that the proffered posgition involves the management of an
eggential function.

Section 203 (b} of the Act gtates, in pertinent part:

(1) Priority Workerg. -- Visas shall first be made avallable
. . . to qualified immigrants who are alliens described in
any of the following subparagraphs (&) Through (C):

* * *

(C} Certain Multinational Executives and Managers., -- An
alien i1s described in this subparagraph 1f the
alien, in the 3 vyears preceding the time of the
alien's application for classification and admission
into the United States under this subparagraph, has
been employed for at least 1 vear by a firm ox
corporation or other legal entity or an affiliate or
gubgidiary thereof and who seeks to enter the United

tateg in oxder to continue to render services to
the same employer or to a sgubgidiary or affiliate
thereof 1in a capacity that 1s imanagerial or
executive.

The petiticoner claimg Lo provide software products and services in
all areas of radio propagation sinmulation, radio network planning,
gspectrum management, digltal cartography, and command and contrel
systems and spectrum monitoring. The petitioner employs four

persons, has a gross annual income of $1.1 million, and is
offering the heneficilary a salary of $65,000 per year as its chief
axacullve offlcer. According te the petitioner, the beneficiary

has been employed in the same capacity ag the proffered pogition
since January of 2000 in L-1A nonimmigrant status.

In the initial petition £filing, the petitioner described the
proffered position as follows:
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As Chief Executive Officer, [the Dbeneflciary] is
regponsgible for planning, developing and establishing
policies and cobjectives for our United States operation
and oversees all facets of the company (within the

guidelines of the Board of Directors). [The
beneficiary] plans nuginegs chijectives, develons
organizational policies and establighes
regponsibilities and procedures for obtaining
objectives, as well as establishing international

operating procedures for the United States operation.
[The beneficiary] hasg authority to hire and fire staff,
get up work and vacation schedules and approve bonuses
and promotions. [The heneficiaryl is also responsible
for developing and maintaining our distribution network
in the United States.

Ag [the beneficiaryl 1is responsible for obtaining
business and develcoping organizational policies, he is
managing & function which goes o the very esgence of
our business. His position is the highest level of the
United States operation.

The director found the petitioner’s initial description of the
proffered position wvague, and he reguested a more detailed
degoription of the proffered pesiticn including a breakdown of the
nurmber o©f hours that the beneficiary devotes to each of the
proffered pogitlion’'s duties. The director alsc reguested an
organizational chart of the petitioner’s operations and complete
position descriptions of the petiticner’s other emplovess.

In response, the petitioner expanded upon the duties of the

proffered position. According to the petitioner, the proffered
pogition involves establishing long term relationships with other
companies and entities such ag distributors, integrators and

guppliers. In support of this claim, the petitioner submitted a
copy of a contract between it and the U.8. Geological Departwment
that the beneficiary negotiated in his position as the chief
executive oificer. The petiticner also submitted the reguested
crganizational chart. According te this chart, the proffered
position has supervisory authority over training and support
engineering, carfography (database getups) , and contract
administration and office management. The petiticoner did not,
however, degcribe the duties asgociated with each of these
positions.

The director denied the petition on the basis that the proffered
position is nol in an executive or managerial capacity. The
director noted that the petiticner failed to submit the reguested
preakdown of the number of hours that the beneficiary devotes to
each of the pogition's duties as well as pogition descriptions for
its other emrplovees. The director concluded that, without this
information, “it ig difficult to place the beneficiary within a
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context that allows for an assessment of his day to day
regpongibilities.” The director alse found 1t incredible that
100% of the proffered posgition’s duties involved managerial tasks.

Cn appeal, counsel states that 1t is 1impessible to provide an
hourly breakdown of the duties of the proffered position, and that
neither the statute nor the regulations reguires the petitioner to
pregent such evidence. According to counsel 100% of the dutieg of
the proffered pogition are executive or managerial in nature.
Counsel contends that “the day to day functions of the beneficiary
are set forth with specificity,” and claims that the berneficiary
manageg an  esgsential function of the corganization. Coungel
further c¢laims that the petitiocner similarly detailed the
executive nature of the proffered posgition.

Regarding information about the petitioner’s other employees,
counsel states that the proffered position has supervigory
authority over GLwo engineers, one of whom 1g regpongible for
training and support engineering while the other is responsible
for cartography - database setup. Counsel also assgerts that the
proffered position hag supervisory authority over an employes who
performg ‘“contract administration and office management” and
claimg that the proffered position hag supervisory authority over
the individuals who render the sgervices of the petiticner’s
buginess.

Finally, counsel notes that the director cannot use the gize of
the petitioner’'s operations as & basis for denying the petition,
arnd also maintains that the denial of this immigrant petition is
an abuse of the director’'s digcretlion because the director failed
to explain why it previocusly granted the beneficlary nonimmigrant
L-1A statug for the same positicn as the proffered position.

Purguant to 8 C.F.R. 204.5(3) (2):

H -
b
H

Executive capaclity means an assignment within an organization
which the emnployee primarily:

(A) Directs the management of the organization cor a
major compoenent or function of the organization;

(B) Establishes th goalg and policies of the
organization, component, or function;

(C) Exerciges wide latitude in discretionary decision-
making; and

(D) Receives only general supervisgion or direction
from higher level executives, the board of
directors, or stockholders of the organization.



Page'5 FACOT 281 52649

Managerial capacity means an aggignment wi ithin an organization in
which the smplovee primarily:

(A) Manages the organization, or a department,
subdivigion, funccion, or cempoenent of the

organization;

(B} Supervigses and controls the work o©f other
gupervigory, professional, or mariagerial
employees, or manages an esgential function within
the organization, or a department or subdivision
of the organization;

(C) If another employee or other employees are
directly superviged, has the authority to hire and
fire or recommend those as well as other pergonnel
actiong (such as premotion and leave
authcrization), or, 1if no other emplovee 1is
dirvectly superviged, functions at a senicr level
within the organizational Thierarchy or with
regpect to the function managed; and

(D) Exercises direction over the day-to-day operations
of the activity or function for which the employee
hag authority.

The definitions of executive and managerial capacity have two
parts. First, the petitioner must show that the beneficiary
performs the hicgh level responsibilities that are specified in
the definitiong. Second, the petitioner wmust prove that the
beneficiary primarily performs these specified responsibilities
and does not spend a majority of hig or her time on day-to-day
functions. Champicn World, Inc. v. I.N.8., 940 F.2d 1533 (Table),
1991 WL 144470 (9th Cir.{(Wash.) July 30, 1991) (emphasig 1n
original).

The petitioner’s degcription of the proffered position does not
contain the level of detail that is needed in order to show that
the proffered position primarily invelves the high level
regponsibilities that are sgpecified in the definitions of
executive capacity and managerial capacity. The duties of the
proffered pogition are described in broad terms, and are merely a
reiveration of the definitions of executive capacity and
nagerial capacity.

For example, the petitioner claims that the beneficiary manageg
an eggential function, which it describes as “obtaining business

andg developing organizaticnal policies.” The petitioner explains
that th proffered position ig responsible for plannzng,
developin g and establishing policies and objectives for its
operation The petiticner does not, however, identify the

types of duties that the beneficiary would execute in order to
perform these activities. More importantly, the Job duty of
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“obtaining business” is rather vague, as the duties associated
with it may involve activities that would not be considered
either executive or managerial in nature. Such an activity could
involve routine galeg and marketing duties.

Specifics are clearly an important indication of whether an
applicant's duties are primarily executive or managerial .- in
nature, otherwise meeting the definitions would gimply be a

matter of reiterating the regulations., Fedin Bros. Co., Ltd. v.
Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 188%), affrd, 805 ¥, 2d
41 (2d4. Cir. 19%0). Here, the petiticner has nct provided any

gpecificitcy to the job description c¢f the proffered pogltion.
Ingtead, the petitioner relies upon its statements that 100% of
the duties are eXxXecutive or managerial in nature, and that the
proffered position i1s responsible for managing an essential
function. The petiticner’s statements are ingufficient evidence
of the proffered position’'s level of uthority and daily
activities. Simply going on record without supporting documentary
evidence is not sufficient for the purpese of meeting the burden
of procf in these proceedings. Matter of Treagure Craft of
California, 14 I&N Dec. 180 (Reg. Comm, 1872).

The petitioner’'s degcription of its crganizaticnal sbructure and

operations are similarly vague. Coungel claimg that the
proffered posgition involvez the supervision of employees who
“render the services of the business.” Thege employees are
referred tce a® two engineers and one adminigtrative person. The

job duties of these emplovees are unknown to the Ssrvice because
the petitiocner failed to provide such information desgpite the
director’s request. The petiticner has not identified how two
engineers and one adminigtrative employee provide the servicesg of
a business that is involved in providing software products and
their associated services to customers. The actual duties
themselves reveal the true nature of the employment. Fedin Bros.
Co., Ltd. v. Sava, supra. Here, the petitioner has not sustained
ite burden of egtablishing that the petitioner’'s three employees
provide the products and/or the gervices of its business.

A company’s size alone, without taking into account the reasonable
needs of the organization, may not be the determining factor in
denying a visa to a multinational manager or executive. Systronics
Corp. v. I.N.S., 153 F.Supp.2d 7 (D.D.C. 2001). If staffing
levels are used as a factor in determining whether an individual
ig an executive or managey, section 101{a) (44)(C) of the Act
reguires the Service to congider the reasonable needs of the
organization in light of itg overall purpose and stage of
developmeant.

Here, the staffing levels of the petitioner’s operations are not
a determining facter in the denial of the petition. Rather, it
1s the petitioner’s generalized job description of the proffered
position and its lack of job descriptions for its other employees
that render the beneficiary ineligible for clasgification as a
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multinational executive or manager. The petitioner has not
established its need for the services of a purported
executive/managerial employee. It is evident from a view of the

z

documents in the record that, at the time of filing the petition,
the reasonable needs . of the petitioner reguired i1ts purported
executive/manager Lo engage in non-gualifying duties. For the
reasong stated above, the petitioner has not met its burden of
egtablighing that the proffered pogition is in an executive or
managerial capacity.

Coungel ¢laims that the Service’'s failure to explain itg reasong
for denying the immigrant petition when 1t  approved a
nonimmigrant L-1A petition for the game pogition asg the proffered
position ig an abuse of discretion. However, the Service is not
reguired to approve applications or petitions where eligibilicy
has not bezen demonstrated, merely because cof prior approvals that
may have been erroneocus. The Associate Commissioner 1s not bound
by the rulings of the service centers. Louisiana Philharmonic
Orchegtra v, INS, 2000 WL 282785 (E.D.La. 2000}, aff'd, 248 F.34
1135 (577 Cir. 2001), cert. denied, 122 §. Ct. 51 (U.S. 2001).

In visa petition proceedings, the burden c¢f proving eligibility
for the benefit sought remains entirely with the petitioconer.
Section 291 of the Act, 8 U.S8.C. 1381, Here, the petitioner has
not met 1itsg burden of showing that the proffered position can be
classified as a nultinational executive or wmanagerial position.
For these reasons, the petition must be denied.

ORDER: The appeal ig digmisgsged.



