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IN I3EMALF OF PETITIONER: 

INSTRIJC:TIONS: 
This is ?he dccision in your case. Ali documei~ts bsve been refumcd to thc of5cc wh~ch orlginaiiy dccidcd your case. Any 
liiri.hcr lnquiry rniist bc made to that oCfict.. 

I f  you Clclicvc the law wits inapprop~atcly applied or the analysis uscd ir: reaching :hc dccision was inconsistmt with the 
inibmasfiion proviiicd or w ~ t h  preccclent decisions, you mily 5Ie rncl"ioi~ to rccunsidcr. Such a motion must statc the rcasons 
for rcconsrdcrratlon ;?nd bt siipportcd by my pcrtinenl prcccdent decisions. Any motion to reconsider must bc filed witlzi. 30 
days ofthc dccision that the motion sccks to rcconsidcr, as rcqrtircd under 8 C.F.R. I03.5(t1)(1)(1). 

I f  yori have new or additional information which you wish to have ca~~sidmci, you may frlc a rnotlon to rcopcn. Slich a 
motion must sbkte the ncw facts to be proved at the rcopcncd proceeding znd be supported by afTldavits or other docrerncntery 
cvidcnce. Any motion to rcopcn mtist be filed within 30 days of tile dccrsron that thc rnotroi: sccks to rcopcn, except that 
fililurc to itI:: beik)re t h ~ s  period expires may be exciiscd ill the ciiscrction of the Scrvicc where it is dcrnonsrrr;tcd that thc delay 
was rcasonrblc and beyond the control of the appl~csnt or pctitroncr. M. 

A n y  motion must bc iiicd wltir the office which oniginaliy dccidcd your case a!or~g tvitli a fcc of 5 i i i i  as rcquircd tinder 8 
C.F.R. 103.7. 

FOR THE ASSOCiATE CDMMISS!ONER. 
CXAMINAYONS 

\edrninistrat~ve Appeals OEtice 
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DISCUSSI8N: The employment-based visa petition w a s  denied by the 
Director, California Service Center. The  matter is now before the 
Associate Comnissiorier for Examfnatioris on appeal. The appeal 
will be dismissed. 

The  petiticner claims t o  be a branch office of a company 
established as a state owned enterprise pursuanr to t h e  laws of 
Chip-a. The p e t i t i o n e r  includes the designation "Inc," in its name 
but has provided no incorporating documents or certificates of 
quzlification to do business in the United States. The petitioner 
claiv.s to be involved in internacionab trade speciaiizing in the 
area of r.eckanicai and electrical projects, engineering, training, 
and consulting for construction projects. It seeks to enploy the 
beneficiary as its chief executive officer and president. 
Accordingly, the petiticner endeavors to classify the beneficiary 
as an er.~loyn.ezt-based immigrant pursuant to section 203 (b) (1) (C)  
of the Inmigration and Nationality Act ( t h e  Act), 8 U.S.C. 
1 3  b )  (1) ( as a rnultiilatio?ai executive or nanager . The 
director 6eterr . ined that the petitioner had not established that 
the bene f i c i a ry  had been o r  would be em.pioyed in a p r i ~ ~ a r i l y  
executive or managerial capacity, or that --the p e t i t i o n b g  
organ iza t ion  required an executive o r  managerial p o s i t i o n .  

On appeal, counsel for the petitioner asserts t the Service 
erred in its decision anti findings. 

Seetiox 203(b) of the  Act s ta tes ,  in perrinent p a r t :  

(1) Priority Workers. - -  Visas skaii firs, be r?,ade 
available . . . LO qualified im.igran~s who are aliens 
described In ary of the foLlowing subparagraphs (A) 
~ ~ x o a g h  (C) : 

(C) G e r t a i r :  Multinational Execuzives and Managers. 
- -  An alien is described In this subparagrap't- if 
the alien, in the 3 years preceding the time of the 
alien's application for classiZicztion and 
admission into t h e  United States u~der this 
subparagraph, has been ev.ployed f o r  at least 1 year 
by a firm o r  ccrporat iori  o r  other legal entity or 
an affiliate or subsidfary thereof and who seeks to 
er~ter the United States in order to c o n t i m e  t o  
render  s e r v i c e s  t o  Lhe sane employer or to a 
subsidiary or affiliate thereof in 2 capacity that 
is managerial or execztive. 

The langua~e of the s t a ~ u t e  is specific in Ilrniting  his provision 
to only those executives an6 managers who have previously worked 
for " L h e  firx, corporation or other legall entity, or an affiliate 
or subsidiary of that entity, and are coming to the United States 
to work f o r  the sane entity, or its affiliate or subsidiary. 
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A United States employer may f i l e  a petition on Form 1-240 f o r  
classification of an alien under section 203(b) (1) (C) of the Act 
as  a multinational. executive or manager. No labor certifimtion 
is required for this chassification. The prospective employer in 
the United S"tates wlast furnish a job offer in the G of a 
statement t h a t  indicates t h a t  the alien is to be ernployed in the 
United States in a nanagerial or executive capacity. Such a 
statement rrxst clearly describe ehe duties to be performed by the 
alien. 8 C.F,R. 204.5 (j) (5). 

T h e  issue in this proceeding is whether the beneficiary will 
perform primarily managerial or executive duties for the 
petitioner. 

Sec-~iar, 10: (a) (44) (A) of the  Act, 8 U.S.C. 1101 (a) ( 4 4 )  (A) , 
provides r 

The term "managerial capacityu m e a c s  an assignme-t 
wi~hiz an organization in which the enployee prinarily- 

i. manages the organization, or a depas~rnent, 
subdlvisicz, function, or component of the 
organization; 

ii. supervises and controls rhe work of ether 
sgpewisory ,  professional, or macagerial employees, 
or manac;es an essential. fu~ction w i t h i n  'Ihe 
organization, or a department or subdivision of the 
organization; 

iii. 5f another enployee or other employees are 
directly supervised, has the ailchoriry to hire and 
fire or recormend those as well as o the r  personnel 
actions ( s;rch as pronot ion and leave 
authorization), or if no other employee is directly 
supervised, functions at a senior level within the 
organizational hierarchy or with respect to the  
function managed; and 

iv. exercises discreZion over the day-to-day 
operations of the activity or function Eor which 
the employee has authority. A first-line 
supervisor is not considered to be acting i a 
rr.anageria1 capacity merely by virtue of the  
supervisor's supervisory duties unless the 
employees supervised are professional. 

Section 101 (a) (44) (B) 05 the  Act, 8 U . S . C .  Li0i (a) (44) (B) , 
provides : 

The term 'kxecutive capacity" means an assignment 
within an organization in which the employee p r i m a r i l y -  
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2 .  directs  the management of the organization or a 
major component or fanction of the organization; 

ii, establishes the goals and policies of the 
organization, corr.Fanenc, or function; 

iii. exercises wide latit~de in discretionary 
decfsion-raking; and 

iv. receives only general supesvfsion or direction 
from higher level executives, the board of 
directors, or stockholders of tb-e organization. 

The petltiones through irs counsel initially state6 khat  the 
be~eficiary had been designated i t s  manaqer and also was to 
coordinate other business opportunities in the United States with 
other sectors of the miltinational. organizaticn. Counsel seated 
that t h e  beneficiary performed both mazagerial and exec~tive 
duties and that he would direcc and coordinate all zctivities of 
the petitioner and multinational activities in the United States. 

r -3- iae director reqxested additional inforrr.ation regarding the 
beneficiary'~ daties for the United States petitioner, inclAading a 
specific day-to-day description of the beneficiary's duties and a 
l i s t  of a l l  the peti~ioner's enployees. 

In response, the petitioner provide the  following description of 
the beneficiary's duties in the United States: 

Seeking pro jec t  investing par tners  in the U . S .  to 
develop market jointly both in China and the U.S. 
Explozing and investigating the intended investing 
p-yo~  ~ e c t ;  negotiating with a11 parties as sole 
representative of [the petitioner] and making 
decisio3s. 
Obtaining first-hand informaticn of the U.S. 
r.anuf ac tu re r  and enterprises regarding the quantity, 
price, and reputations of their products, 
Analyzing and comparing all the  information fror 
different sources and deciding purchasing policies. 
Organizing, sponsorzng bilateral trade activities 
between Chinese and American entrepreneurs to 
strengthen the economic coopera~ion. 
Eanaging, directfng, ad. controllin9 daily business 
activities. 

The petitioner also noted that the beneficiary's day-to-day 
activities involved planning revenue objectives, setting The 
target varket and marisezing strategies, and exploring potential 
suppliers. The petitioner also indicated t h a t  the beneficiary 
orqaaized human an6 financial resources for site visits LC China, 
analyzed. market trends, set purchase policies, fiegotiaced with 
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business  pa r tne r s  as the sole r ep re sen ta t ive  of t he  p e t i t i o n e r ,  
and reviewed and signed all contracts on behalf of the  p e t i t i o n e r .  
The p e t i t i o n e r  noted. further tha t  the bene f i c i a ry  supervised lower 
level  employees and made hiring and f i r i n s  deterrr inations and 
repoxted t o  t h e  parent com.parr-g. 

The p e t i t i o ~ e r  also provided f t s  Ca l i fo rn i a  D9-6 Fcrrn, Quar'cerly 
Wage and Withholdin9 Report for t h e  pe r t i nen t  quarter ending ir; 
Decenber of 2000. The DE-6 Form revealed t he  p e t i t i o n e r  employed 
the beneficiary and one other individual kdentified as t he  o f f i c e  
manager for f inance dur ing t h i s  t i m e  pe r iod .  

mi, IILe d i r e c t o r  determined t h a t  i t  was unreasonable t o  believe t h a t  
t h e  benef ic ia ry  would not be involved i n  the  day-to-day non- 
supervisory duties that w e r e  conrconpiace i n  the international 
trading indus t ry .  The a f r e c t o r  also determined the  record 
reflected that tke beneficiary would be a first-line sizpervisor 
with direct sxperviskon over the  p e t i t i o n e r ' s  err?ployees. The 
d i r e c t o r  conciuded t h a t  t h e  record d i d  not establish that the 
bene f i c i a ry  had been o r  would be employed in a primarily executive 
o r  managerial capac i ty ,  o r  that t h e  p e ~ i c i o n i n g  organizat ion 
reqxired s~zch a position. 

Cn appeal, counsel f o r  t he  p e t i t i o n e r  asserts t h a t  the petitioning 
coxpany' s involvement in several projects requi res  the 
beneZic ia ry i s  p rofess iona l  expertise as an e2gineer and the 
bene f i c i a ry ' s  executive a u t h o r i t y  t o  negotiate and act on behalf 
of the fore ign  e3tity. Counsel a b s ~  asserts that the beneficiary 
was the principal architect of the  p e t i t i o n e r ' s  re-structuring t o  
acconr..odate a market s5lf t from in~ernat ional trading and 
comn.ercial cons t ruc t ion  t o  areae ifivciving cornnrunications and 
t r anspor t a t i on  proj ects. Counsel f u r t h e r  a s s e r t s  t h a t  t h e  
e~r.ployees supervised by the  benef kciary are p r o f e s s i ~ ~ a l  
err.ployees. Coxasel finally asserts that the  beneficiary w i t h  
l i t e l e  o r  no guidance from Lhe parent  conpaay develops a l l  
corporate  po l i cy ,  company ob jec t ives ,  axd exe rc i se s  the  h i r i n g  and 
f i r i n g  aathority over a l l  the company's p rofess iona l  employees. 

It is noted " L h a t  t h e  petitioner asserts that the benef ic ia ry  is 
engaged ic both  managerial duties under section 2.01 (a) (44) (A) of 
the A c t  and executive duties uncier section ZDl (a) ( 4 4 )  ( 3 )  of t he  
A c t .  However, a beneficiary may not claim t o  be employed as a 
hybrid "executive/manager" and r e l y  on p a r t i a l  sections of t h e  t w o  
statutory d e f i n i t i o n s .  A p e t i t i o n e r  must establish that a 
beneficiary meets each of the four  criteria s e t  fort3 i n  t he  
s t a t u t o r y  d e f i n i t i o n  for executive and che statutcry d e f i n i t i o n  
f o r  manager i f  the bereficiary is representing he or she is both 
an exec-dtive an6 a manager. 

Counsel's a s s e r t i o n s  are not ~ e r s u a s i  ". 
executive o r  managerlal capac i ty  of t he  
will look f i r s t  t o  t h e  getitioner's 
duties. & 8 C.F.R. 204.5 ( j j  (5). The 

v e  . I n  examining the 
bene f i c i a ry ,  the  Service  
description of the job 
petiticner's ciescrip~ion 
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of the beneficiary" jab duties is more indicative of an 
individ~al performing the operationai duties of an agent or 
representa'cive of the overseas entity. An enployee who primarily 
performs the tasks necessary to produce a product or to provide 
services is noE considered 'co be enployed in a managerial or 

an - executive capacity. Matter ~f Ckucch Sci  > .  tology Ilii.s~.~3tisnal~ 
19 Z&N Dec. 593, 604 (Corn. 1988). Managers and executives plan, 
organize, direct, and cont,rol an organization% mmajor fi;nc"tior?s 
and work through other employees to achieve the orga~ization~s 
goals. The petitioner had only one other employee at the tine of 
filing the petition and has elected no-to provide a detailed 
bescription of Eke second employeers d u t i e s .  The additior of a 
third errployee does not c o n t r i b u t e  to a f i nd ing  oE t he  
beneTiciazyts eligibility under t i  visa classification. A 
petitioner m u s t  establish eligibility at t h e  tir?.e of filing; s. 
p e t i ~ b o ~  canzar be approved a t  a f u t v r e  date after the beneficiary 
becones e l i g i b l e  under a new set of facts. Matter of Katiqbak, 24 
I & N  Dec. 45, 4 9  (CQTI: .~ .  1971) . Moreover, counsel's assertion that 
t h e  petitioner" second employee is a p ro fe s s iona l  ernpioyee i s  
witho~t merit. The a s s e r t i o n s  of counsel do not constitute 
evidence. Matter of Obaiqbe,?~,  19 I & N  Cec. 533, 534 (BTA 1988) ; 
Matter . of Rari?irgz-Sanchez, 17 I & N  Dec, 503, 506 BIA 1980). 

Counsel's assertions regarding the b e n e f i c i a r y ' s  expertise as an 
engineer also do not contribute to a conclusion that the 
beneficiary will be primarily performin2 executive or managerial 
duties. Expertise in engizeering does no2 n e c e s s a r i l y  translace 
to expertise in or perforrance of managerial or execxtive 
frrnctlons.  Counsei's assertion that the beneficiary has 
executive authority to negotiate and act on behalf of the  foreign 
entity is authority givers to any agent or representative of an 
organizatio~ and does sot connote executive capaci", as defined 
under the A c t .  

Counsel's assertioa that the beneficiary develops all corporate 
policy, company objectives, and exercises the hiring and firing 
authority over ail the company's e ~ ~ p l o y e e s  is noted, However, the 
nore d e t a i l e d  description of the beneficiary's d-~trles i~dieates 
that not only is the beneficiary developing p o l i c i e s ,  he is also 
inpiernentifig those policies. The Service is uaabie t o  deterrr.ine 
that the  beneficiary will be p~imalrily perforrniEg rr.anagerial or 
executive auries wick respect t o  the described activities rather 
than actually performing the activities. 

The record conta ins  i n s u f f i c i e n t  evidence to demonstrzte that the 
beneficiazy has been employed in a  primarily managerial o r  
executive capacity or that the beneficiary's duties will be 
pri~arily managerial o r  executive in nature. The descriptions of 
4..7 L beneficiary's job duties indicate t h a t  a majority of ills 

duties r e l a z e  t o  the performance of basic operational tasks 
necessary- for the petitioner to continue its b - ~ s i n e s s .  Fur ther ,  
the record does not sufficiently demonstrate that the beneEiciary 
has manage6 a srzbordinate s tafr '  of professional, r anage r i a l ,  or 
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supervisory personnel who w i l l .  relieve him from performing noo- 
qualifying 6uties. The Service is n=t compelled 'o deem the 
beneficiary to be a manager or executive sinply because the 
beneficiary possesses an executive or mznagerial title. -7 ane 
petitioner has not established that the beneflciary at the time of 
fili~g the petition had been or would be enployed in either a 
primarily managerial or executive capacity. 

Beyond  he decision of the di rec tc r ,  the petittoner has not 
es~ablished that it has been doing busizess as defined bpi the 
regxiation. 

8 C,F .R. 204.5 (j ) (2) defines the phrase '"oing business" as 
follows : 

Doing business means t h e  regular, systematic, and 
coztinuous provision of gocds and/or services by a 
firn, corporation, or other entity and 6oes not incizde 
t h e  mere presence of an agent or office. 

Based on the record, t h e  petitioner is a branch office of the! 
overseas entity and the beneficiary is seeking investing partners 
ar,d investigating potentiai investments. The record does not 
es~ablksh that the petitioner is v.ore ~ h a n  an office of the 
overseas entity with the beneficiary acting as its agent. 

For this additional reason, the petition may not be apprcved. 

In visa petition proceedings, the bur6en of proving eligibility 
for the benefit sought rernalns e~tirely with the petitioner. 
Section 292 of the Act, 8 V . S . C .  1361. Kere, that burden has not 
beer, met, 

ORDER: The appeai is dismissed. 


