


DISCUSSION: I 5 e  preference visa petition was denied by the 
Director, Texas Service Center, and is now before the Associate 
Comissior~er for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner was incorporated in 1999 in the State of Florida 
and claims to be a subsidiary of Agropecuaria Alexandria Ltda., 
located in Brazil. The petitioner is engaged in the hotel 
business. It seeks ko ernploy the beceficiary as the gerterai 
manager, Accordingly, the petitioner endeavors to classify the 
beneficiary as an employment-based immiqrant pursuant to section 
203 (b) ( I )  ((2) of the Imrn ig~a t ion  and Nationality Act (the A c ~ )  , 8 
U.S.C. 1153(S) (1) (C), as a muktinational executive or manager. The 
director determined that the petitioner had not established that 
the benef i ciary had been and will be employed in a managerial or 
executive capacity. 

On appea l ,  counsel asserts that the director's findings are 
i ncor rec t  and sub~its additional evidence regarding each entity's 
Zinaaces. 

Section 203(b) of the Act states, in pertinent p a r t :  

(1) Priority Workers. - -  Visas shall first: be made available 
. to qualified irnnigran@s who are aliens described in any 

af the following subparagrapks (A) through (C )  : 

(C) Certain Mubtinzitional Executives and Nanagers. - - An 
alien is described in t h i s  subparagraph if che alien, in 
the 3 years preceding zhe time of the alien's applicatio.. 
for classification and admission into the United States 
xnder this subparagraph, has been employed for at least 
1 year by a firm or corporation or other legal entity or 
an affiliate or subsidiary thereof and who seeks to enter 
the United States in crder to continue to render services 
to the same employer or to a subsidiary or affiliaze 
thereof in a capacity that is managerial or executive. 

The language of the statute is specific in limiting this provision 
to only those executives and managers who have previously worked 
for the firr., corporatien or other legal entity, or an affiliate or 
s~bsidiary of that entity, and are corning to the Cnited Stakes to 
work f o r  the same entity, or its affiliate or subsidiary. 

A Unite6 SLa-Les employer may file a petition. on Forrra 1-1-40 fcr  
classification of an alien under section 233 (b) (1) (C )  of the Act as 
a multinational executive or manages. No labor certification is 
required for this classification, The prospective employer in khe 
United Sta tes  v.ust f u r n i s h  a j o b  offer iz the form of a statement 
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which irdicates that the alien is to be employed in the United 
States in a managerial or executive capaciey. Such a statement 
must clearly describe the duties to be performed by the alien, 

The issue i n  this proceeding is whether the beneficiary has been 
and will be performing managerial or executive duties. 

Seetion 101 (a) ( 4 4 )  (A) of the Act, 8 U.S.C. 1101 (a) (44) (A) , 
provides : 

The term ' i ~ h a n a g e r i a l  capacity" means an assignment within an 
organizat5on ix which the employee primarily-- 

(i) manages the oraanization, or a department, 
subdivision, funetfon, or conpo~ent of the crganization; 

(ii) supervises; asld controhs the work of o t h e r  
supervi  
manages 
a depar 

professional, or managerial e~ployees, 
sencial.  funcrion w i t h i 2  the organization 
or subdivision of the organization; 

(iii) if another  engloyee or other employees are directiy 
supervised, has the authority to hire and fire or 
reco~rnend those as well as other personnel actions (such 
as psomction and leave authorization), or if no other 
employee is directly supervised, functions at a senior 
level w i t h i r ,  the orgazlizational hierarchy or with respect 
co the function managed; and 

(iv) exercises discretion over the day-to-day oper-" a ~ l . O a S  

of the activity or function for which the employee has 
authority. A first-line supervisor is not considered to 
be acting in a  anag age rial capacity merely by virtue of 
the supervisor's supervisory duties unless the employees 
supervises are professional. 

Section iCl (a) (44) ( 3 )  of t h e  Act, 8 U.S.C. 1101 ( a )  ( 4 4 )  (B) , 
provi~es : 

The term ?Iexecctive capacity" means an assignpent within an 
organizatioc in which the employee primarily-- 

ii) directs the managernenc of the organization or a major 
coxponent or function of the organiza~ion; 

(ii) establishes the goals and policies of the 
organization, component, or function; 

(ilk) exercises wide latitude in discretionary 
decision-naking; and 
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(iv) receives only general supervision or direction from 
higher level executives, the board of directors, or 
stockholders of the organization 

I n  sxppcrt of the petition, the following list of the beneficiary's 
proposed duties in the United States was provided: 

- Fanages the hazel to ensure efficient and profitable 
operation. 

- Establishes stanciards for personnel administration and 
performance, service to patrons, room rates, advertising, 
pirblicity, credit, food selection and service, and type cf 
patronage to be solicited. 

- Plans dining room, bar, and special evenks operations. 

- Allocates funds, authorizes experlditures, and assiets in 
planning budgets for hotel" departments. 

- Interviews, hires, evaluaees, and fires personnel. 

- CeLegates authority and assigns responsibilities to 
department heads. 

On April 14, 2001, the Service sent the petitioner a request for 
additional evidence. The petitioner was instructed, in part, to 
provide a detailed description of the beneficiary" duties, both 
abroad and in the United States. 

The director included, almost verbatim, the beneficiary's duties, 
both abroad and in the United States, concluding that neither set 
of d~ties gualifies the beneficiary as a manager or executive. 
Specifically, the director stated that the foreign entity's 
organizatiozal chart, submitted in response to the request for 
additional evidence, indicates that rather than sugervisinq - - 
e ~ . p L ~ y e e s  the beneficiary appears to have been performing the 
duties associated with the departments which were listed under his 

& 

control. The director aiso noted that while the employees 
supervised by the beneficiary in the United States have managerial 
titles, their duties are merely those associated with the daily 
business of a hotel, and as such the err.ployees supervised cannot be 
considered supervisory, professional, or managerial. 

On appeal, counsel refers to the percentage breakdown of the 
beneficiary's duties in the United States, asserting that at least 
61% of those duties are "exclusively executive functions8' and that 
the reraining 39% of the duties are managerial, Counsel merely 
disagrees with the director' s findings , b u t  submits no new evidence 
to support his claim. Sirr.ply going on record without supporting 
doc~nentary evidence Is not sufficient f o r  the purpose of meeting 
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the burden of proof in these proceedings. Matter of Treasure Craft 
of California, 14 I&K Dec. 190 (Reg. Cov.~.. 1 9 7 2 )  . Contrary to 
coxnsel" apparent misconception, most of the beneficiary's 
overseas duties, such as researe5 analysis, supexvising cattle 
care, participation in symgosiums and lectures and conducting 
lectures, w h i c h  coilectiveiy conprise approximately 65% of the 
beneficiary's duties, cacnot be considered executive. Rather, they 
are the daily operational duties of the foreign entity. While the 
Service ackizowLedges the significant contributions made by the 
beneficiary in performing these duties, the fact remains that these 
tasks are not quaiifyi~g and would normally be perforned by 
subordinate employees, not be someone claiming to be an executive 
or rr.anagel:. As accurately pointed out by the director, the 
petitioner musk establish that the beneficiary devoles the primary 
amount of his time to quaLifying duties. In the instant case, at 
Least 65% of the beneficiary's time is spent performing 
nonqualifying duties. Therefore, it cannot be conclxded chat the 
beneficiary's ern~ioy~ .ez t  abroaci was managerial or executive. 

Counsel also disputes the director's coa,ciusion regarding the 
beneficiary's duties for the U,S, petitioner, asserting t h a ~  the 
beneficiary heads a11 of the petitioner" operations an;d that Lower 
level managers report directly to the petiticner with information 
provided by 9;he organization's "'functionaries." Counsel. points cut 
various reports of daily room sales data, submitted in support cf 
the appeal, Although counsel asserts that the reporys are 
generated by lcwer level managers who report to the benef iciary, no 
evidence has been submiLted in s ~ p p o r t  of this claim. AS 
previously stated, simply going on record wiLhout supgofting 
dccumentary evidence is not sufficient for the purpose of meeting 
the burden of proof in these proceedings, Id. 

upon thoro-c;ghly reviewir-g the argunents made and the documents 
submitted, it is concluded that cor;nselPs arguments are not 
persxasive. In examining the executive or managerial capacity of 
the beneficiary, the Service will look first to the petitioner's 
description of the job duties. 8 C . F . R .  2 0 4 . 5  (j) (5) . In this 
instarice, t h e  director accurately noted that the beneficiary's -job 
predominantly involves supervising e~~pioyees who, despite their 
managerial titles, are nor  managerial, supervisory, or 
professional. And while rhe petitioner indicates that the 
beneficiary has significant discretion over the hotel's dally 
processes and over the hctel staff, the petitioner does not provide 
any evidence that would indicate t h a t  the beneficiary has ultimate 
managerial or executive authority over these functions, 
partrcularly in Light of the organizational chart which shows two 
other err,pioyees who, xnlike the beneficiary, are at the tcp of the 
organizational hierarchy. The description of the beneficiary's job 
duties leads t he  Service to concliade that the beneficiary is 
performing as a professional or "staff officer," buQ not as a 
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rnanager or executive. For this reasos,, r;he petition cannct be 
approved. 

Fur thermore ,  the organizational charts submitted for t h e  U.S. 
pet i t iof ier  and its foreign counterpart show that most of the 
indiviauals who occupy the top managerial positions in the foreign 
eatity's hierarchy a l s o  occupy similar top  level positions with the 
p e t i t i o n i . 9 ~  entity. Though not specificaliy discussed by t h e  
director, the f a c t  t h a t  the petitioner claims to use the same 
en.pioye;es tc olciin its organization that the foreign company was 
using leads to questions of how the foreign entity will. continue to 
function when most of t h e  individuals who rim the company are 
working in another country. This significant discrepancy senders 
the petitioner's ~sgar~izational chart dubious at best. However, as 
the appeal will be dismissed on t h e  grounds discussed above, this 
issue need not be afidressed further. 

Ira visa peti izion proceedings, t h e  burden of proving eligibility f o r  
the benefit sought rendins entirely with the petitioner. Section 
291 of the Act, 8 U,S.C. 1361. The petitioner bas ncz sustained 
that burden. 

ORDER 2 The appeal is disxissed. 


