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Fiie: EAC 00 150 52560 OFEce: VERMONT SERVlCE CENTER Date: 

iR1 RE: Petitioner.: 
Bmcficiery: 

PE FlTIO%: Immigrant Pctitron for Alren Workcr as a Mu!tlna:ronal Exccutrvc or Managcr Pursuant to Section 
20J(b)(i)(C) o'ihc Irnrnrgret~orr and Nationality Act, 8 I;.S C. 11  53(b)('l)(C) 

IN BEHALF Or? PET[TBOtuER: 

IVSTRIjCTIONS: 
This is ~ h c  decision in your ctisc. All tiocumcnts have becn retunred to the office which o~iginiiily dccicicti your casc. A n y  
f~dRc ;  inquiry must hc made to that office. 

I f  you believe the law was inapprupnately apgiied or the analysis used in reaching the decision was incolisistent with the 
il;foma!~on provided or with precedent decisions, yoir pay. tilc a motion to rcconsidcr.. Such n rnotior~ mugt state thc reasons 
hr reconsideration and bo supported by any pertinent precede31 decisions. Any motion to rcccinsidor must bc filed wiihin 30 
days of t i l t  decision that thc n?otion sccks to rccansidcr, as rcquircd rindcr 8 CI.F.K. lO3.5(a)(i)/i). 

It '  yoii hlivc RCW or addjtionaj information which p u  wish to havc considcrcd, yo2 may filc a motion to reopen. Stach a 
motion must sta$c thc new facts to bc proved at the rcopcncd proceeding alld bc sr~ppcrtcci by affidzvits or oti~cr docume~rtary 
cvidcncc. Any motion to reopcn must be fiicd withili 30 days af thc decisron that the motion sccks to rcopen, cxccpt that 
failure tu file t>t'L~~.i' i h t ~  period expires rnay ire cxcuscd 117 the discretion c>P'ti:c Scrvicc wi~ctc it is demonstrated thlit ihc delay 
was rcasonabie and bcyond thc cnnrroI of ihc applicant or pctitioncr. M .  

Any motion must t ~ c  filed with ihc oCficc which o~iginally decided yol;r case along wxth a feo oC S i 16 as rcquircd u~ldcr 8 
C.P.R. iQ3.7. 

FOR THE: ASSOCEATE COMMISSEOUER, 
EXAMIUAT:OYS 
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DISCUSSION: The e i r i p l ~ ~ e n t - b a s e d  visa petition was denre6 by the 
Dkrec'iror, Vermont Service Center. The rnatcei" is ncw before the 
Associate Comrnissicner f o r  Exammations on appeal. The  appeal 
will be dismissed. 

my ~ n e  petitioner is a company engaged in o r  a ~ d  export 
activities w i - i h  China and Eong K c r ~ g .  It seeks to e~.ploy the 
benefic2ary as its executive vice-president. Accordingly, it 
seeks to classify the bepeficiary as an enployment-based inxigrant 
pursaant to secticr? 203 (b) (I) (C) of "ihe 1v.nigratiofi azad 
Nationality Act (the Act), 8 5,S.G. 1153Ib) (I) (C), as a 
multinational executive or manager. The director determined that 
the petitioner had not esEaSlished that the begeficiary woula be 
employed ic a rcazagerial or executive capacity. 

On appeal, counsel for the petitioner asserts t h a ~  the Service 
erred  in i rs  finding of facts and application of law. 

Section 2 0 3 ( b )  of the Act states, in perti~ect part: 

(1) P~fority Workers. - -  Visas shall  firs^ be made 
available . . . LO qualified irnnig~ants who are aliens 
descrrbed in any of the Eollowing subgaragraghs (A) 
-&rough (C) : 

(C) Certain M-~l t ina i lona i  Executives and Managers. 
- - A aliesk is described in this subparagraph if 
. . - m e  alien, in the 3 years preceding the time of the 
alien's application for clzssification and 
admission i n ~ o  the Un2- 1,ed States under this 
subparagraph, has been employed for at least 1 year 
by a firm or corporation cr other legal entity or 
an affiliate or subsidiary rhereot and who seeks to 
exter the United States in crder  to contintie t c  
render services to the same errployer or to a 
subsidiary or affiliate thereof in a capacity that 
is managerial or executive, 

A United Sc~iCes ernplcyer may file a petition on Forv. 1-140 for 
ciassiflcatioc or' an alien ilnder sectiorl 203 (b) (1) (C) of the  Act 
as a rrvlltinational executive or mazager. No Tabor ce~tifica~ion 
is required for this classificaticn. The grcspective employer in 
 he United States mist f u r n i s h  a j o b  c f f e r  in t h e  f o r m  of a 
statenen? that indicates that @he alien is to be employed in the 
United Staces in a managerial or executive capacity. Such a 
statement m- st clearly describe the  duties to be performed by the 
al Len. 

The issae in  his proceeding 
established that the beneficiary 
managerial or exec~tive capaci~y 

is whether the pet 
will be e~ployed in 
for the United States 

iEioner has 
a primarily 
entity. 
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Seckiion f O l  ( a )  ( 4 4 )  (A) cf 'che Act, 8 U.S .C. IlOl ( a )  ( 4 4 )  (A), 
proviaes : 

The Zerm nmanagerial capacityw means sn assignaent 
wi~hiz an organization in which the employee pri~arily- 

i. mznages the arga~izatton, or a departxent, 
subdivision, function, or componert of tke  
organization; 

ii. supervises and controls the work of other 
supervisory, prcfessional, or managerial eEployees, 
o r  manages an essential filnccion w i t h i r ~  the 
organizatioz, cr a depar t ren t  or subdivision of the 
or2anization; 

iii. if another ernploy-ee cr other enployees are 
directly supervised, has the a~thority to hire and 
- fire or recori~~end those as well as other personnel 
actions (such as prornct Lon and leave 
autkorizationj, or if no ather eri.gloyee is directly 
supervised, functions at a senior l e v e l  within the 
organizational hierarchy or with respect to the 
function managed; a d  

iv. exercises discretion over the day-to-day 
operations of the activity or functio~ fc-r whick 
the evployee has authoricy . A first-line 
sspervisor is nct considered zo be acticg in a 
managerial capacity merely by virtue of the 
supe~visor's supervisory dut~es unless the 
employees supervi~ed are professional. 

Section 101 (a) ( 4 4 )  (Bj of the Act, 8 U.S.C. 1101 {a) ( 4 4 )  (B) , 
provides : 

-  he tern "execztive capacity" means an assignnent 
within an organizaricn in which the enployee prinariiy- 

t. eirects the management of the organization or a 
major cop,ponent or function of the organization; 

ii. escabLishes the goals and pclicies of the 
orgarization, conponent, or fc~ction; 

. . , 
1 .  exercises wide latitude in cj.iscre@ionary 

decision-making; and 

i v .  receives only general s~pervision or direction 
fro3 higher level executives, .&  he - board of 
directors, or stockholders of the organization. 
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The petitioner inlciaily provided a general overview of the 
beneficiary" job duties for the petitioner. The cescription 
included responsibilities for implementing corporate business, 
directing and cocsdinating import pro j ects, guiding and 
coordFnating two departments, directing marketing research, 
directing Chinese construction company" snvestment in the United 
States, bildget allocaLio2 and control, reviewing and analyzing 
reports, Eetermizing and con-lrcllkng projects betweer, cverseas 
companies and United States companies, directLng subordinates and 
affiliate offices, and. overseeing the day-tc-day overall trading 
operaticn of ",he petitioner, and exercisir-g personnel. d e c i i o n s .  

The director requested a nore detailed description of the 
beneficiary's duties in the Unite6 Skates, including all ernplcyees 
under the beneficiary" direction and a breakdown 04 the number of 
hours devoted to each cf the duties on a weekly basis. 

In respcnse, the petitfoner provided a breakdown of the hours the 
beneficizry wodd devote tc her several dxties. The petitioner 
scated that the beneficiary would be responsible f o r  assisking the 
presidenz for 5 hocrs, directirzg two departments for 7 hours, 
directing a sl~pervisor and a manager for six hours, arranging 
adrnfnistrative schedules for 3.5 hours, giving directio~s to 
salesrran and supporti~g staff for six hours, actislg as liaison 
with the ofgices overseas for 6 hoijrs, reviewing and analyzing 
reports for 2 -5 hours, preparing monthly reports for 1 hour, and 
exercising personnel decisions for 2 hours. 

The direccor  determined that the initial position descriptioz of 
the beneficiary's duties did not correspond to the pasirion 
description submitted in response to the request f o r  evidence. The 
director also determined that the petitioner" position 
descripti~n of the beneficiary's job duties was vague. The 
director further determined that the petitioner had not provided 
evldence that the beneficiary's sxbordinates held positions t h a t  
were professional in nature and that the Service could not discern 
the act~al day-to-day duties of the other manaGers an& executives 
from their position descriptioxs. The director concluded that the 
petitioner had not established that the beneficiary wouid be 
employed $E? eirhez- a malzagerial or an executive capacity. The 
director also noted that the beneficiary had previously been 
granted an L-IA classification and stated thak the L-1A pe ;el  on 
had been approved in error. 

On appeal, counsel for the petitioner asserts that the petitioner 
provided slightly different wording tc describe the beneficiary's 
305 duties in response to &he director" request for evidence to 
betker correspo~d to the  allocation of the be~eficiary" keime. 
Counsel also asserts that even if the berleficiary does not 
supervise professional employees, although this poin t  is not 
conceded, that the beneficiary inanages t h e  trade arid business 
development function of the organization. Cou2sel further asserts 
t h a t  the beneficiary's duties include directing the trade and 
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bcsiness department of ?,he organization and thus also qualifies as 
acting in an exec~tive capacity. 

Co:~nsel" assertions are not persuasive. In examining the 
executive cr ~anagerial capacity of the beneficiary, the Service 
will look first to the petitioner's description of the job duties, 
See 8 C , F . R .  2C4 .5  (j) (5) . The peti-iioner has s ~ ~ b r n i t t e d  confusing 
descriptions of the beneficiaryds job dc-lties. The most that cari 
be discerned is that the beneficiary is involved in guid4n ~ ~ - 4  i 

coordinating, or directing twc of the petitioner's departments. In 
response to the  areq'iiest for evidence, the petitiozer states the 
beneficiary spends 7 hours per week on this activity. On appeal, 
counsel states that the beneficiary is in fact managing oz 
directing these twc depzrtnmets and Lhat t these  two departrrien+,s 
comprise an essential funcsion of the petiti~~er. Neither counsel 
r e  ehe petitioner further describes this purporzed function. 
Moreover, counsel has not supported the asserticn that the 
berieficiary is rxa~agino or directing t h i s  "functiicn" rather chas~ 
providing the necessary services to perform the "'fan-"- The 
assertions of counsel do not constitute evidence. Matter of 
Obaiqbena, i9 I&N  Dec.533, 534 (BIA 1988) ; Matter or' Ramirez- 
Sanchez, 17 Im Dec. 503, 506 BfA 1980) . Going on record witkout 
supporting docurentary evidence is not sufficient for the purpose 
of rreeting the burden of proof in these proceedi~gs. mt'er of 
Treasure C r a f t  0 2  California, 14 P&N Dec, 9 0  (Reg. Cosn1~1~. 1972) . 
Further, based on the petitioner's representations the bezeficiary 
does not spend the majority of her time involved in this activity. 

In addition, the petitioner's job descriptions present a confusing 
picture of the beneficiary's supervisory duties. In the initial 
description the beneficiary's t k t i e s  encor.passed directing 
subcrdinates am5 affiliate offices 2nd exercising personnel 
decisions such as h i r i n g  aEd firing egployees. In respozse to the 
director's reqcest for evidence, t5e petitioner indicated chat the 
beneficiary's duties encompassed directins a supervisor and 
txariager f o r  6 hours. The petitioner added that the beneficiary 
also gave directions to the salesaen and supporting staff, 
a-rranged administrative schedirles, and made personslnl decisions 
f o r  an additional 11.5 hours of her week. It is not pcssible to 
glean P r o m  the confusing position descriptions provided that the 
beneficiary is co?trolling the work of other  supervisory or 
managerial e ~ ~ p l o y e e s  rather than primarily acting as a first-iine 
szpervisor over non-mznageriab, non-s:pemisory, and 302- 

professional err.ployees. 

The Service is unable tc determine from the rest of the broadly 
cast description whether the be~eficiary is primarily perforxiiilg 
managerial or execxtive dueies with respect to activities such as 

- $ assis~ing the president, reviewing and analyzing reports, an6 
acting as a liaison, or is actually performing these activities. 
An er.ployee who primarily performs the Casks necessary to prcduce 
a product or to provide services is not considered to be enployed 
in a managerial or execztive capacity. .. Matter . - of Ch-~g~c~h 
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Scientoloqy International, 19 I&N Dec. 593, 604 (Ccmm. i99E). 

The record contains insuff~cient evidence t o  dernonscrace t h a t  the  
bezeficiary has been ernployed in a primarily managerial or 
executive capacity or ehat the beneficiary's duties in the 
prcpose6 position will be primarily managerial or execu~ive in 
naLure. The descriptiorrs of the beneficiary's job duties are - - 

vague and general in na tu re  anci do nor convey an undezstanding of 
wkac the becef iciary is dcing on a daily basis, The record does 
not s ~ f f i c i e n t l i y  denonstrate that the beneficiary has ~anaqed a - - 
subord~nate staff of psofesslonal, rnanagerlal, 
personnel who w;ll relieve ker  frcm per fo rmi -g  
du~ies, The Service is r,ot com~el l ec l  to deer. the 

cr supervisory 
nos-qualifying 
benef iciarv to 

be a manager or executive simply becazse the beneficiary possesses 
an execuLive or ranagerial title. The petitioner has ~ o t  
established t h a t  the beneficiary has been employed in ei~her a 
primarily managerial or executive capacity. 

Beyond the decision of the director, the petitioner has net 
crovidea consistent docunegtation that it has a aualifyinq 

A A - 
relationship with a foreign entity. In order to qualify for  his 
visa classification, the oeti~ioser must establish that a 

& 

qualifying relationship exists between the United States and 
foreign entities, in that the petitioning conpaxy is the same 
employer or an affiliate or subsidiary of the overseas ccp.Fany. 
The peeitioner was incorporated in January of 1997 in Kew York. 
The petitioner provided a copy of ics share certificate issued to 
Sun S u r ,  Construction, Znc, a comGany also incorporated in N e w  
York. T3.e petitioner also provided a copy of filing receipt for 
Sun Sun Construction, Inc .  indicating that it was incorporated in 
1986, The petitioner further provides a cha r t  shewing t h a t  Sun 
Sun Construckiota ,  Itlc. owns 100 percent of the petitioraer and 
that Sun Sun Construction, Inc owns 7C percent of the Huizhou Mei 
X i n  Car Repair Center, Inc located in China. The char t  fur~her 
shows that the Car Repair C e z t e r  company owns 100 percent or 
operates as a branch office another ccncern ide~tified as t h e  
Shunde Waea Plastic Factory. The beneficiary w a s  allegedly 
errployed az the Sh~nde Wada C i a s t i c  Factory ffrcx 1994 to 1997. 
The petitioner finally provides an approval certificate 
acknowledgl~g foreign investment of 73 percent by Sun Sun 
Constructioz, Inc .  in the Car Repair Center company. The 
petitione- alleges that this information stipports a qualifying 
selat$onship between eke petitioner and t h e  b e n e f i c i a r y ' s  former 
foreign employer, 

The petitioner also provides Internal Revenue Service (T9S) Form 
li20, U.S. Corpora~lon Tax Return for both itself and its parent  
congmny. T'- L L ~  petitioner prcvided an unsigned Form 1220 for the 
year 1999 in response tc the request for evidence. A t  sched.de 
K, line 5 the petitioner notes t h a t  it is a wholly-owned company 
and the accoxpanying statement identifying the petitioner's 
ownership indicates that Sun Sun Constructior?,, Inc. is Che i O C  
percent owner. The petitioner provides a second versfon of its 
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Form 1120 on appeal Lhat  shows at schedule K, line 5 and iche 
accon~znying statement  tha t  Shu Xin Liang owns 200 percene of ehe 
petiti, nner, 

Ownership and c o n t r o l  are  he factors t ka t  E U S ~  be examfced in 
determining whether a qualzfyl~g relationship exists between the 
U n ~ ~ e d  Szates and a foreign entlty for puirpclses of t5is inmigran~ 
visa classification. Matter c_f Church of Sclentoloqy 
Internationa,l-, 19 ILK Dec. 593 ( B I A  1988) ; Matter of Siemers  

d Medical Syateems, L~L, 19 I & N  B e c .  3 6 2  {BIA i986) (in non-i tn~~igrant  
proceedings); see also Matter of Eluqhes, 18 I & N  D e c .  289 (Comm. 
1982) . In the  matter at hand, che petizioner has submitted - 
inconsiscent information regarding its ownershi? and control. It 
is i n c u r b e ~ t  upon the petitioner to resolve any inconsistencies 
in the record by independent objective evicience, and attempts to 
explain c r  reconcile such inconsiskencies, absent conpet2nt 
objecttve evidence pointing -to where the truth, in fact, lies, 
wFll not suffice. Matter of Ho, 19 I & N  Dec. 582 (EIA 1988). In 
addition, t3e petitioner has not submitted sufficient 
documentation regarding the ownership and c o n t r o l  of rhe foreign 
entity* The record is deficient in this regard, The petitioner 
has not establishee a qualifying relationship exists between the 
petitioner and a foreign entity in t h a t  the petitioning cocpany 
4s the same emp:oyer or an affiliate or subsidiary of the 
overseas coxpany, 

AS t h e  petittcn will be dismisseci. f o r  the reason s t a t e d  abcve, 
tkis issue is not exarrined t u r t h e r .  

The b ~ r d e n  of provip-g elrgibility for the benefik sought repains 
enzirely wlth the petl~loner. Sectio~ 291 of the  Act, 8 U.S.C. 
1361. Were,  he peti@ioner has not sustal~ed that b~rdeg. 

ORDER : The appeal Is disaissed. 


