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This is the decision in your case. AII documents have been returned to the office which ongmally dec1ded your case. Any
further inquiry must be made to that ofﬁce

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under § C.F.R. 103.5()(1)(i).

If you have new or additional information which you wish to have considered, you may file a2 motion to reopen. Such a
motion must state the new facts to-be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen, except that
failure to file before this period expires may be excused in the discretion of the Service where it is demonstrated that the
delay was reasonable and beyond the control of the apphcant or petitioner. Id.

Any ‘motion must be filed with the office which originally decided your case along with a fee of $110 as requlred under 8
C.F.R. 103.7.
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DISCUSSION: The employment-based visa petition was denied by the
Director, California Service Center. The Associate Commissioner
for Examinations dismissed the appeal. The matter is now before
the Associate Commissioner on a motion to reopen and reconsider.

The motion will be dismissed.

The petitioner is a California corporation that claims to be
engaged in trading and consulting. It seeks to employ the
beneficiary temporarily in the United States as its general

manager. The director determined that the petitioner had not

established that the beneficiary had been or would be employed in
a primarily managerial or executive capacity. The Associate
Commissioner affirmed these determinations on appeal.

On motion, the petitioner states that it understands that it may
file a motion to reopen and reconsider with the California Service
Center. ‘The petitioner then submits a brief similar to the
appellate brief previously filed. The petitioner adds an
assertiori that its “professional employees are trained and
knowledgeable in import and export regulations and policies, duty
and tax, quota and insurance in transportation process.” The
petitioner also asserts that one of its “major businesses is to
research and develop the US pharmaceutical products and services,

and export that ‘to China market” and that this job requires
professional knowledge and skills. However, this same
information was before the Associate Commissioner on appeal and
the Associate Commissioner determined that the information
submitted regarding the beneficiary’s subordinate employees was

insufficient to find that the beneficiary managed or would manage
supervisory, professional or managerial employees. The assertions

of the petitioner on motion do .not contribute to a finding that
the beneficiary’s subordinate employees are  professional

employees. Going on record without supporting documentary
evidence is not sufficient for the purpose of meeting the burden
of proof in these proceedings. Matter of Treasure Craft of

California, 14 I&N Dec. 190 (Reg. Comm. 1972).

The petitioner fails to adequately address the grounds of the
director's denial and the findings of the Associate Commissioner.
The petitioner does not state any reasons for reconsgideration, nor
does the petitioner furnish any new facts to be provided in the
reopened proceeding.

8 C.F.R. 103.5(a)(2) states, in pertinent part: "A motion to
reopen must state the new facts to be provided in the reopened
proceeding and be supported by affidavits or other documentary
evidence."

Based on the plain meaning of '"new," a new fact is found to be
evidence that was not available and could not have been discovered
or presented in the previous proceeding. A review of the evidence
that the petitioner submits on motion reveals no fact that could
be considered "new" under 8 C.F.R. 103.5(a) (2).
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Motions for the <reopening of immigration proceedings are
disfavored for the same reasons as are petitions for rehearing and
motions for a new trial on the basis of newly discovered evidence.
INS v. Doherty, 502 U.S. 314, 323 (1992) (citing INS v. Abudu, 485
U.S. 94 (1988)). A party seeking to reopen a proceeding bears a
"heavy burden." INS v. Abudu, 485 U.S. at 110. With the current
motion, the movant has not met that burden. The motion to reopen
will be dismissed.

Furthermore, 8 C.F.R. 103.5(a) (2) states, in pertinent part:

A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was
based on an incorrect application of law or Service
policy. = A motion to reconsider a decision on an
application or 9petition must, when filed, also
establish that the decision was incorrect based on the
evidence of record at the time of the initial decision.

Although the petitioner has submitted a motion entitled "Motion to

Reopen and Reconsider," the petitioner does not submit any
document that would meet the requirements of a motion to
reconsider. The petitioner does not state any reasons for
reconsideration nor cite any precedent decisions in support of a
motion to reconsider. The petitioner does not argue that the
previous decisions were based on an incorrect application of law.
or Service policy. Other than the title of the motion, the
petitioner does not assert that a motion to reconsider should be
considered as an alternative to the motion to reopen. Assuming,

arguendo, that the petitioner intended to file a motion to
reconsider, the petitioner's motion will be dismissed.

Finally, it should be noted for the record that, .unless the
Service directs otherwise, the filing of a motion to reopen or
reconsider does not stay the execution of any decision in a case
or extend a previously set departure date. 8 C.F.R.
103.5(a) (1) (iv).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The
petitioner has not sustained that burden. 8 C.F.R. 103.5(a) (4)
states that "[a] motion that does not meet applicable requirements
shall be dismigsed."” Accordingly, the motion will be dismissed,
the proceedings will not be reopened, and the previous decisions
of the director and the Associate Commissioner will not be
disturbed.

ORDER: The motion is dismissed.



