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DISCUSSION: The Director, California Service Center, denied the 
preference visa petition. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. 

The petitioner was incorporated in 2000 in the State of 
California and is~,,,,..claimed to be a subsidiary of:- 

located in Korea. The petitioner is 
engaged in the business of importing and exporting bicycles and 
scooters. It seeks to employ the beneficiary as its president. 
Accordingly, the petitioner endeavors to classify the 
beneficiary as an employment-based immigrant pursuant to sec-tion 
203 (b) (1) (C) of the Immigration and Nationality Act (the Act), 
8 U.S .C. § 1153 (b) (1) (C) , as a multinational executive or 
manager. The director determined that the petitioner had not 
established that the beneficiary would be employed in a 
managerial or executive capacity. 

On appeal, counsel submits a statement refuting the director' s 
conclusion and asserts that the beneficiary has been and would 
be employed in an executive capacity. 

Section 203(b) of the Act states, in pertinent part: 

(1) Priority Workers. -- Visas shall first be 
made available . . . to qualified immigrants who are 
aliens described in any of the following subparagraphs 
(A) through (C) : 

(C) Certain Multinational Executives 
and Managers. -- An alien is described in 
this subparagraph if the alien, in the 3 
years preceding the time of the alien's 
application for classification and admission 
into the United States under this 
subparagraph, has been employed for at least 
1 year by a firm or corporation or other 
legal entity or an affiliate or subsidiary 
thereof and who seeks to enter the United 
States in order to continue to render 
services to the same employer or to a 
subsidiary or affiliate thereof in a 
capacity that is managerial or executive. 
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The language of the statute is specific in limiting this 
provision to only those executives and managers who have 
previously worked for the firm, corporation or other legal 
entity, or an affiliate or subsidiary of that entity, and are 
coming to the United States to work for the same entity, or its 
affiliate or subsidiary. 

A United States employer may file a petition on Form 1-140 for 
classification of an alien under section 203 (b) (1) (C) of the Act 
as a multinational executive or manager. No labor certification 
is required for this classification. The prospective employer 
in the United States must furnish a job offer in the form of a 
statement that indicates that the alien is to be employed in the 
United States in a managerial or executive capacity. Such a 
statement must clearly describe the duties to be performed. by 
the alien. 

The issue in this proceeding is whether the beneficiary will be 
employed in a managerial or executive capacity. 

Section 101 (a) (44) (A) of the Act, 8 U.S .C. § 1101 (a) (44) (A), 
provides : 

The term "managerial capacity" means an assignment 
within an organization in which the employee 
primarily-- 

(i) manages the organization, or a 
department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of 
other supervisory, professional, or 
managerial employees, or manages an 
essential function within the organization, 
or a department or subdivision of the 
organization; 

(iii) if another employee or other employees 
are directly supervised, has the authority 
to hire and fire or recommend those as well 
as other personnel actions (such as 
promotion and leave authorization), or if no 
other employee is directly supervised, 
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functions at a senior level within the 
organizational hierarchy or with respect to 
the function managed; and 

(iv) exercises discretion over the day-to- 
day operations of the activity or function 
for which the employee has authority. A 
first-line supervisor is not considered to 
be acting in a managerial capacity merely by 
virtue of the supervisor's supervisory 
duties unless the employees supervised are 
professional. 

Section 101 (a) (44) (B) of the Act, 8 U.S.C. § 1101 (a) (44) (B) , 
provides : 

The term "executive capacity" means an assignment 
within an organization in which the employee 
primarily-- 

(?) directs the management of the 
organization or a major component or 
function of the organization; 

(ii) establishes the goals and policies of 
the organization, component, or function; 

(iii) exercises wide latitude in 
discretionary decision-making; and 

(iv) receives only general supervision or 
direction from higher level executives, the 
board of directors, or stockholders of the 
organization. 

In the initial petition, the petitioner stated that the 
beneficiary's job duties include being 'in charge of decision 
making, develop, establish policies and objectives of busir~ess 
organization. " 

On January 22, 2002, the director instructed the petitioner to 
submit, in part, its organizational chart identifying the 
beneficiaryrs position, a more detailed description of the 
beneficiary's job duties indicating the percentage of time spent 
performing each duty, and a list of all employees under the 
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beneficiary's supervision. The petitioner was also askecl to 
provide brief job descriptions, educational levels, and the 
salaries or wages of all of the beneficiary's subordinates. 

The petitioner's response included an organizational chart 
naming the beneficiary as its president, Joyce Jang in the 
general affairs and accounting departments, and David Kim in the 
trading department. The petitioner did not provide the position 
titles, job descriptions, or educational levels of either of the 
beneficiary's subordinates. The petitioner also failed to 
provide a detailed description of the beneficiary1 s job duties 
with the percentage of time spent performing each duty. 
Although the petitioner provided various tax documents, wliich 
indicate that the petitioner employed Dong H. Kim, that name did 
not appear on the petitioner' s organizational chart. Therefore, 
it is unclear where that individual fits in the petitionerls 
organizational hierarchy. 

In the denial, the director discussed his uncertainty about 
whether the petitioner had a "structure or actual dwelling place 
for the business to operate from." However, based on the 
petitioner's lease agreement and photographs of the lensed 
premises, the AAO finds that the director's concerns regartling 
this matter are unfounded. Therefore, comments pertaining to 
the petitioner's business premises are hereby withdrawn. 

The director denied the petition basing his decision, in part, on 
the following conclusion: 

[Tlhe petitioning entity does not have a reasonable need 
for an executive because they are a three to four 
employee import and export company. This type of 
business does not require or have a reasonable need for 
an executive because all they do [is] import and export 
products. Additionally, it is contrary to common 
business practice and defies standard business logic for 
such a small company to have an executive, as such a 
business does not possess the organizational complexity 
to warrant such an employee. 

Although the appeal will be dismissed, it must be noted that the 
director based his decision, in part, on an improper standard; the 
above comments, therefore, are inappropriate. The director shcluld 
not hold a petitioner to his undefined and unsupported view of 
"common business practice" or "standard business logic. " The 
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director should instead focus on applying the statute and 
regulations to the facts presented by the record of proceeding. 
Although the Bureau must consider the reasonable needs of the 
petitioning business if staffing levels are considered as a 
factor, the director must articulate some reasonable basis for 
finding a petitioner's staff or structure to be unreasonable. See 
Section 101 (a) (44) (C) of the Act, 8 U.S.C. § 1101 (a) (44) (C) . The 
fact that a petitioner is a small business or engaged in sales or 
services will not preclude the petitioner from qualifying the 
classification under section 203 (b) (1) (C) of the Act. For this 
reason, the director's decision will be withdrawn, in part, a:; it 
relates to the reasonable needs of the petitioning business. 

Nevertheless, the director properly concluded that the petitioner 
provided a job description of the beneficiary's duties that is 
vague and general and, therefore, fails to convey what the 
beneficiary will actually be doing on a daily basis and how he 
will execute his executive functions. The director also properly 
noted the petitioner's failure to provide job descriptions for any 
of the beneficiaryfs subordinates as requested in the request for 
evidence. 

On appeal, counsel asserts that the sole basis for the 
directorf s denial is the size of the petitioning organizati-on. 
Counsel further cites precedent case law, wherein the Bureau is 
prohibited from basing the denial of a petition on the size of 
the petitioning entity. While counsel is correct in stating 
that size cannot be the sole consideration in determining 
eligibility for multinational manager or executive status, the 
director can and should consider the size of the petitioner's 
personnel for the purpose of establishing whether the petitioner 
has a sufficient staff to relieve the beneficiary from 
performing non-qualifying duties. In the instant case, 
petitioner failed to provide the job titles or job descriptions 
of the beneficiaryf s subordinates, thereby making it impossible 
to determine whether the beneficiary is relieved from having to 
perform non-qualifying tasks. 

Moreover, counselfs claim that the director's entire denial is 
based on the size of the petitioning organization is simply 
inaccurate. In examining the executive or managerial capacity 
of the beneficiary, CIS will look first to the petitioner's 
description of the job duties. See 8 C.F.R. § 204.5(j) (5). In 
the,instant case, the director discussed, at length, the fact 
that the petitioner failed to provide a description of the 
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beneficiary's day-to-day duties and stated that the vague and 
general description that was provided is insufficient to 
determine whether the beneficiary will perform primarily 
managerial or executive duties. Furthermore, the director noted 
the petitioner's failure to provide job descriptions for any of 
the beneficiary's subordinates as requested in the request for 
evidence. The failure to provide requested evidence -:hat 
precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. § 103.2 (b)(14). Thus, the 
director clearly considered the beneficiary's job description 
and did not focus entirely on the size of the petitio~iing 
entity, as suggested by counsel on appeal. 

On review, the record contains insufficient evidence to 
demonstrate that the beneficiary has been and will be employed 
in a primarily managerial or executive capacity. The record 
does not sufficiently demonstrate that the beneficiary will 
manage a subordinate staff of professional, managerial, or 
supervisory personnel, or, in the alternative, that he will be 
relieved from performing non-qualifying duties so that he can 
manage an essential function or direct the management of that 
function. The Bureau is not compelled to deem the beneficj-ary 
to be a manager or executive simply because the beneficj-ary 
possesses a managerial or executive title. The petitioner has 
not established that the beneficiary has been or will be 
employed in a primarily managerial or executive capacity. 

In visa petition proceedings, the burden of proving eligibility 
for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. The petitioner has not 
sustained that burden. 

ORDER : The appeal is dismissed. 


