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INSTRUCTIONS: :
This is the decision in your case. All documents have been returned to the office that originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R.

§ 103.5(a)(1)(i).

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Bureau of
Citizenship and Immigration Services (CIS) where it is demonstrated that the delay was reasonable and beyond the
control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under

8 C.F.R. § 103.7.
g
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Administrative Appeals Office
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DISCUSSION: The employment-based visa petition was denied by the
Director, California Service Center. The matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be
summarily dismissed.

The petitioner is a manufacturer of motorcycles and participates in
high-profile motorcycle racing events. The petitioner endeavors to
classify the beneficiary as an employment-based immigrant pursuant
to section 203 (b) (1) (C) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b)(1)(C), as a multinational executive or
manager. The director determined that the petitioner had not
established that the beneficiary would be employed in a managerial
or executive capacity.

The regulation at 8 C.F.R. § 103.3(a) (1) (v) states, in pertinent
part:

An officer to whom an appeal is taken shall summarily
dismiss any appeal when the party concerned fails to
identify specifically any erroneous conclusion of law or
statement of fact for the appeal.

Counsel submitted Form I-290B Notice of Appeal, received by CIS on
September 18, 2002. Counsel indicated that he would send a brief
and/or evidence within 30 days. To date, more than one year later,
CIS has not received a brief or other evidence in support of the
petitioner’s appeal. The Form I-290B states:

[CIS] denied the I-140, Schedule A, Group IV on [the]
basis that [the] position offered is not managerial.
[CIS] while acknowledging the fact that alien is in the
U.8. on an L-1A, [CIS] admits that they have not
reviewed the L-1A. This stands directly contrary to the
James Puleo memorandum which forbids [CIS] not to review
a prior L-1A approval. The denial assumes that the L-1A
was approved in error. In fact 8 CFR 204.5(3) (2)
defines manager as managing a department or a function.
The alien is managing the Respondent’s racing department
and within that department is the only manager. Further
[CIS’] definition of manager is incorrect.

Counsel’s assertion that CIS must review prior L-1A decisions is
incorrect. Each petition must be approvable on the basis of the
evidence submitted. As established in numerous decisions, CIS is
not required to approve applications or petitions where
eligibility has not been demonstrated, merely because of prior
approvals which may have been erroneous. Seeﬁ e.g., Sussex Enqgq.
Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6" cir. 1987), cert.
denied, 485 U.S. 1008 (1988); Matter of Church Scientology
Int”1., 19 1I&N Dec. 593, 597 (BIA 1988). If the previous
nonimmigrant petitions were approved based on the same evidence
contained in the current record, the approval would constitute
clear and gross error on the part of CIS. It would be absurd to
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suggest that CIS or any agency must treat acknowledged errors as
binding precedent. Sussex Engg. Ltd. v. Montgomery 825 F.2d
1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988).

Moreover, counsel’s assertion on appeal that the beneficiary
manages an essential function is not persuasive. An assertion
that the beneficiary is managing an essential function must be
substantiated by evidence. Not only must the petitioner identify
the function with specificity, but the petitioner must also
articulate the essential nature of the function, as well as,
establish the proportion of the beneficiary’s daily duties
attributed to managing the essential function. In addition, the
petitioner must provide a comprehensive description of the
beneficiary’s duties demonstrating that the beneficiary manages
the function rather than performs the duties relating to the
function.

Finally, going on record without supporting documentary evidence
is insufficient for the purpose of meeting the burden of proof in
these proceedings. Tkea US, Inc. v. INS, 48 F. Supp. 2d 22, 24-5
(D.D.C. 1999); see generally Republic of Transkei v. INS, 923
F.2d 175 (D.C. Cir. 1991) (discussing burden the petitioner must
meet to demonstrate that the beneficiary qualifies as primarily
managerial or executive); Matter of Treasure Craft of California,
14 I&N Dec. 190 (Reg. Comm. 1972). In this matter, the
petitioner has not provided evidence that the beneficiary manages
an essential function.

Counsel does not specifically identify an erroneous conclusion of
law or statement of fact as a basis for the appeal. Counsel’s
assertions are unsubstantiated. The assertions of counsel do not
constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534
(BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA
1980) . Inasmuch as the petitioner does not identify specifically
an erroneous conclusion of law or a statement of fact as a basis
for the appeal, the regulations mandate the summary dismissal of
the appeal. .

ORDER: The appeal is summarily dismissed.



