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DISCUSSION: The Director, California Service Center, denied the employment-based visa petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The petitioner is a corporation organized in the State of California in September 1998. It provides secure
embedded gateway infrastructure software to equipment manufacturers and processor vendors in the
communications market. It seeks to employ the beneficiary as its chief technology officer and chief architect.
Accordingly, the petitioner endeavors to classify the beneficiary as an employment-based immigrant pursuant
to section 203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(C), as a
multinational executive or manager.

The director determined that the petitioner had not established its ability to pay the proffered annual wage of
$120,000.

On appeal, counsel for the petitioner asserts that the petitioner has paid the proffered wage since May 2002.
Counsel re-submits the petitioner’s payroll records for portions of 2002 and the beneficiary’s 2001 Internal
Revenue Service (IRS) Form W-2, Wage and Tax Statement. Counsel also submits a spreadsheet showing
expected royalties and copies of numerous contracts between the petitioner and its customers.

Section 203(b) of the Act states in pertinent part:

N Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * *

© Certain Multinational Executives and Managers. -- An alien is
described in this subparagraph if the alien, in the 3 years preceding
the time of the alien's application for classification and admission
into the United States under this subparagraph, has been employed
for at least 1 year by a firm or corporation or other legal entity or an
affiliate or subsidiary thereof and who seeks to enter the United
States in order to continue to render services to the same employer or
to a subsidiary or affiliate thereof in a capacity that is managerial or
executive.

The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form I-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
statement that indicates that the alien is to be employed in the United States in a managerial or executive
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capacity. Such a statement must clearly describe the duties to be performed by the alien. See 8 C.FR.
§ 204.5G)(5).

The sole issue in this matter is whether the petitioner has established its ability to pay the beneficiary the
proffered annual wage of $120,000.

The regulation at 8 C.F.R § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based
immigrant which requires an offer of employment must be accompanied by evidence that the
prospective United States employer has the ability to pay the proffered wage. The petitioner
must demonstrate this ability at the time the priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence of this ability shall be either in the
form of copies of annual reports, federal tax returns, or audited financial statements.

When determining the petitioner’s ability to pay the proffered wage, Citizenship and Immigration Services
(CIS) will first examine whether the petitioner employed the beneficiary at the time the priority date was
established. If the petitioner establishes by documentary evidence that it employed the beneficiary at a salary
equal to or greater than the proffered wage, this evidence will be considered prima facie proof of the
petitioner’s ability to pay the beneficiary’s salary. The petitioner submitted the beneficiary’s 2001 IRS Form
W-2 showing it had paid the beneficiary $97,000.02. The petitioner also submitted its payroll records
showing that as of April 30, 2002, the petitioner had increased the beneficiary’s bi-weekly salary to $5,000.
The record contains sufficient evidence to establish that the petitioner has been paying the beneficiary the
proffered wage since at least the filing of the petition.

In addition, the petitioner’s submission of expected earnings and numerous contracts show the viability of the
company and support the petitioner’s continuing ability to pay the proffered wage.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met.

ORDER: The appeal is sustained.



