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DISCUSSION: The director denied the employment-based preference visa petition, and the petitioner appealed
that decision to the Administrative Appeals Office (AAO). The AAO remanded the matter to the director for
entry of a new decision. The director again denied the petition and certified that decision to the AAO. The
director’s decision will be affirmed. The petition will be denied.

The petitioner is a Colorado corporation that seeks to employ the beneficiary as its manager. The petitioner,
therefore, endeavors to classify the beneficiary as a multinational executive or manager pursuant to section
203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1XC).

The director denied the petition because the proffered position in the United States is not in an executive or
managerial capacity. On appeal, counsel asserted that the director denied the petition without an opportunity for
the petitioner to submit additional evidence as required by 8 C.F.R. § 103.2(b)(8). In its decision, the AAO noted
that the record did not contain a statement from an authorized official of the petitioner, and that the director failed
to request the missing evidence. The AAO, therefore, remanded the matter to the director for entry of a new
decision, to include a request for evidence as described at 8 C.F.R. § 103.2(b)(8).

On May 14, 2003, the director issued to the petitioner a request for evidence, and he received the petitioner’s
response on August 4, 2003. The director again denied the petition because the proffered position in the United
States is not in a managerial or executive capacity. The director also noted for the first time that the petitioner did
not have the ability to pay the proffered wage. The director certified his decision to the AAO on September 15,
2003 and afforded the petitioner a 30-day opportunity to submit a brief or written statement to the AAO. As of
this date, the AAO has not received any additional evidence in response to the certification notice. The record is,
therefore, considered complete.

Upon review of the record, the director’s decision is deemed correct. The position offered to the beneficiary is
not in an executive or managerial capacity, and the petitioner has not established that it has the ability to pay

the proffered wage. The director’s decision to deny the petition shall, therefore, not be disturbed.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The director’s September 15, 2003 decision is affirmed. The petition is denied.



