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DISCUSSION: The prefe_r'ené% visa petition was denied by the Director, California Service Center. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a California corporation that was established in 1996 in order to engage in the business of
international trade and wholesale of blankets and other products. It seeks to employ the beneficiary as its
general manager. Accordingly, the petitioner endeavors to classify the beneficiary as an employment-based
immigrant pursuant to section 203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(1)(C), as a multinational executive or manager. The director determined that the beneficiary was
not employed abroad and would not be employed in the United States in a managerial or executive capacity.

On appeal, counsel disputes the director’s conclusion regarding the beneficiary's duties in the United States
and submits a brief in support of his arguments. However, counsel fails to address the director's conclusion
regarding the beneficiary's position with the petitioner's Korean subsidiary.

Section 203(b) of the Act states in pertinent part:

~ (1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* #* *

(C) Certain Multinational Executives and Managers. -- An alien is described
in this subparagraph if the alien, in the 3 years preceding the time of the
alien's application for classification and admission into the United States
under this subparagraph, has been employed for at least 1 year by a firm or
corporation or other legal entity or an affiliate or subsidiary thereof and who
seeks to enter the United States in order to continue to render services to the
same employer or to a subsidiary or affiliate thereof in a capacity that is
managerial or executive.

The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of that entity,
and who are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form 1-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
statement which indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien.

This discussion will focus on two related issues: 1) whether the beneficiary was employed abroad in a
qualifying managerial or executive capacity; and 2) whether the beneficiary would be employed in the United
States in a qualifying managerial or executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:



WAC 03 153 53055
Page 3

The term "managerial capacity” means an assignment within an organization in which the
employee primarily--

6) manages the organization, or a department, subdivision, function, or
component of the organization;

(i) supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

(i11) if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

@iv) exercises discretion over the day-to-day operations of the activity or function
for which the employee has authority. A first-line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are
professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term "executive capacity” means an assignment within an organization in which the
employee primarily--

6) directs the management of the organization or a major component or function
of the organization;

(i1) establishes the goals and policies of the organization, component, or
function;

(i)  exercises wide latitude in discretionary decision-making; and

(1) receives only general supervision or direction from higher level executives,
the board of directors, or stockholders of the organization.

In support of the petition, the petitioner submitted the following descriptions of the beneficiary's past and
proposed duties:

[The beneficiary] has been continuously employed by our Korean [clompany since its
establishment in 1998 as the [d]irector of [the] [i]nternational [t]rade [d]epartment. In that
managerial capacity, she was responsible for overseeing all matters of the company relating
to the consultation and international trade and sale of [the] company's products between
Korea and the U.S. Prior to her transfer to the U.S. [c]ompany, she supervised 3 full-time
employees, including [a] [f]ield [m]anager, who in turn supervised 73 salespersons.
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Since April of 2001, [the beneficiary] has been continuously employed as the [g]eneral
[m]anager of the U.S. [c]lompany, a position involving executive functions. In this highly
important position, [the beneficiary] is responsible for the developing and overseeing of all
U.S. operations, including setting corporate policies, developing strategies for marketing,
[and] fiscal and personnel matters. [She] currently supervises 8 full-time employees as well
as over 100 salespersons.

The petitioner submitted all of the W-2 statements and 1099 forms it issued to its employees and contractors
in 2002.

On June 1, 2004, the director issued a request for additional information (RFE) instructing the petitioner to
submit its organizational chart describing its managerial hierarchy and staffing levels as of the date the
petition was filed on April 21, 2003. The petitioner was also instructed to clearly identify the beneficiary’s
position in the chart, her subordinates’ names and job titles, as well as their job duties and educational levels.
The petitioner was asked to provide a detailed description of the beneficiary's typical day of work. Additional
documentation was also requested in the form of the petitioner’s wage reports for the second, third, and fourth
quarters in 2003.

The petitioner complied with the RFE submitting all of the requested information and wage reports. The
petitioner's organizational chart and list of duties suggest that the beneficiary supervises three branch
managers within J M. and one division manager in | SMMSEEINSNEE both of which are part
of the petitioning entity. The chart further indicates that each branch manager employed by _

ll supervises a field manager within his/her respective region and each field manager supervises a number
of sales persons. With regard to_its division manager supervises a marketing employee.
The petitioner submitted all relevant California and New York wage reports, which name all nine employees
directly employed by the petitioner at the time the petition was filed. The petitioner also submitted all of the
miscellaneous wage 1099 forms, which account for all of the 115 independently contracted sales people to
whom the petitioner paid commissions in 2003, the year the petition was filed. The petitioner's explanation of
the beneficiary's daily activities suggests that a majority of her job in the United States has been and would
continue to be comprised of duties that require her direct supervision over the top tier of the petitioner's
management personnel, i.e., the three branch managers and a division manager. The description of duties
focuses on reviewing progress reports, holding in-house meetings with the management personnel, and
meeting with other companies' top-level executives to secure future business deals. As the full description of
the beneficiary's duties has been incorporated into the director's decision, the AAO need not repeat that
description.

On December 11, 2004, the director denied the petition noting that the petitioner failed to establish that the
beneficiary was employed abroad and would be employed in the United States in a qualifying managerial or
executive capacity. In regard to the beneficiary's position with the U.S. petitioner, the director stated that the
petitioner's Form DE-6 for the second quarter of 2003 does not identify all of the employees named in the
organizational chart. While the director's observation is correct with respect to the California wage report,
this comment suggests that the director failed to take notice of the petitioner's New York wage report, Form
NYS-45, which identifies the remainder of the employees named in the petitioner's organizational chart and
supports the petitioner's claim that it had a total of nine employees at the time the petition was filed.
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The director's decision also fails to consider the 1099 miscellaneous income statements, which indicate that
the petitioner reported miscellaneous income for an additional 115 independent contractors, who provided
sales support to the petitioner's organization. The director's assertion that the petitioner's organizational chart
was submitted "for the sole purpose of making a deficient petition comply with Service (USCIS)
requirements” was unwarranted and is contradicted by the evidence submitted throughout this proceeding.

Furthermore, the director's statement that CIS "never" considers salespeople as professional employees is
entirely irrelevant in the instant matter, where the beneficiary has submitted sufficient evidence showing that
the beneficiary does not directly supervise any of the petitioner's independently contracted sales people. As
subsequently pointed out by counsel on appeal, the petitioner's claim throughout this proceeding is that the
beneficiary directly supervises the petitioner's managerial personnel, who in turn supervise the salespeople.
The beneficiary's supervision of the sales staff is done indirectly through the two tiers of management
personnel employed by the petitioner. Thus, the conclusion that the beneficiary is a first-line supervisor over
non-professional employees is inaccurate in light of the evidence of record, which suggests that the list of the
beneficiary's immediate subordinates is comprised of managerial employees.

Additionally, there is no statute, regulation, or precedent decision that supports the statement that salespeople
are "never" deemed professional employees. While it is true that salespeople are generally not deemed
professional employees, this determination should be made based on a petitioner's inability to establish that
the position fits the definition of "profession" pursuant to 8 C.F.R. § 204.5(k)(2). The director's statement
implies that there are no circumstances that allow for a salesperson to be deemed a professional, even where the
educational level and specific job duties of a particular sales position fit the requirements described in 8 C.F.R.
§ 204.5(k)(2). The director's statement reflects an inaccurate interpretation of the regulatory requirements and is
hereby withdrawn.

A review of the record shows that the petitioner has submitted sufficient evidence of an organizational structure
that adequately supports the beneficiary's managerial position and relieves the beneficiary from having to
primarily perform the petitioner's day-to-day operational duties. Therefore, the petitioner has overcome the
portion of the director's decision that addresses the beneficiary's proposed duties in the United States.

Notwithstanding the AAO's determination, a beneficiary cannot be classified as a multinational manager or
executive unless the petitioner submits sufficient evidence to establish that the beneficiary was employed abroad
in a qualifying managerial or executive capacity for at least one year prior to her nonimmigrant entry to the
United States. See 8 C.F.R. § 204.5()(3).

In the instant matter, the director concluded that the petitioner failed to establish that the beneficiary was
employed abroad in a qualifying capacity. The director noted that the beneficiary was a first-line supervisor,
whose subordinates consisted of a nonprofessional sales staff. However, given the lack of evidence and
information submitted in regard to the foreign entity's organizational hierarchy and the beneficiary's position
abroad, neither the director nor the AAO are in a position to make such a determination. As the director's
comments regarding the foreign entity's organizational hierarchy are not an accurate representation of the
evidence on record, they are hereby withdrawn.

Nevertheless, the director properly concluded that the petitioner failed to establish that the beneficiary was
employed abroad in a qualifying capacity. Although this issue was presented in the denial, counsel failed to
submit any additional evidence or information giving a more complete illustration of the beneficiary's foreign
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employer's hierarchy and the beneficiary's role therein. Going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici,
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)).

On review, the AAO concludes that the record lacks sufficient evidence to affirmatively conclude that the
beneficiary was employed abroad in a qualifying managerial or executive capacity. In examining the executive
or managerial capacity of the beneficiary, CIS will look first to the petitioner's description of the job duties.
See 8 CF.R. § 204.5(G)(5). Reciting the beneficiary's vague job responsibilities or broadly-cast business
objectives is not sufficient; the regulations require a statement from an authorized official of the petitioner
establishing that the beneficiary's duties abroad were within a qualifying managerial or executive capacity.
By submitting the beneficiary's overall objectives in regard to her employment abroad, the petitioner has
failed to answer a critical question in this case: What did the beneficiary primarily do on a daily basis? The
actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F.
Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). Without this crucial information, the
AAO cannot affirmatively conclude that the beneficiary's duties abroad were primarily within a managerial or
executive capacity.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



