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the office that originally decided your case. Any further inquiry must be made to that office.

v/{
. L
Ve . {, [ L
14w ’ . .

f Kobert P. Wiemann, Director
"’%fm‘;Administrative Appeals Office

{
;

K



Page 2

DISCUSSION: The Director, Vermont Service Center, initially approved the employment-based petition.
Upon subsequent review, the director properly issued a notice of intent to revoke and ultimately revoked
approval of the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

The petitioner is a privately-held corporation, organized for the purpose of distributing brand name fragrance
products. The petitioner claims that it is an affiliate of R e located in
Markham, Canada. It seeks to employ the beneficiary as its President. Accordingly, the petitioner endeavors
to classify the beneficiary as an employment-based immigrant pursuant to section 203(b)(1)(C) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(C), as a multinational executive or
manager.

The director initially approved the petition on November 26, 2001. Upon subsequent review, the director
observed that: (1) the petitioner ceased doing business over two months prior to approval of the petition; (2)
the beneficiary has not worked for the petitioner since the petitioner ceased doing business; (3) a second
company owned by the beneficiary, for which he claims to work, has become inactive; and (4) it appears that
the beneficiary is not currently working for any business entity in the United States. The director issued a
notice of intent to revoke on March 3, 2004, affording the petitioner an opportunity to offer evidence in
support of the petition and in opposition to the proposed revocation.

On April 1, 2004, the petitioner's former counsel asserted that, despite the fact that the beneficiary's second
business closed due to a fire, the beneficiary continued to perform the duties of an executive on behalf of the
company. On August 4, 2004, the petitioner’s former counsel submitted a second letter to correct several
dates in the initial response, and to report that the beneficiary continued to act as an executive and manager
despite the lack of a liquor license for his liquor store. Upon review of the rebuttal to the notice of intent to
revoke, the director revoked the approval of the petition on September 20, 2004, determining that the
petitioner's response confirmed that the beneficiary was not working for the petitioner or the beneficiary's
second business.

On appeal, the petitioner's current counsel asserts that the revocation decision is prohibited by section 205 of
the Act, 8 U.S.C. § 1155 (2003), as interpreted by the United States Court of Appeals for the Second Circuit
in Firstland Int'l, Inc. v. Ashcroft, 377 F.3d 127 (2d Cir. 2004).
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that, according to the opinion in Firstland Int'l, Inc. v. Ashcroft, 377 F.3d 127 (2d Cir. 2004), the director
lacks authority to revoke the present petition. As discussed above, counsel's argument no longer has merit.

Upon review, the petitioner has not established eligibility for the requested immigrant visa and the director
properly revoked approval for good and sufficient cause. As previously noted, the statute and the regulation
at 8 C.F.R. § 204.5(j) provide strict requirements that the petitioner must satisfy prior to the approval of this
immigrant visa petition. Upon review, the petitioner has not satisfied many of the enumerated evidentiary
requirements. Contrary to 8 C.F.R. § 204.5()(3)(1)(D), th petitioner has not established that it was "doing
business” at the time of filing, or thereafter continued to do business, in a regular, systematic, and continuous
manner.  Furthermore, the petitioner has not established that the beneficiary is primarily performing
managerial or executive duties, contrary to 8 C.F.R. § 204.5()(5). Although the petitioner claims that the
beneficiary has continued to act as a manager or executive after the petitioner's liquor store went inactive, the
petitioner has submitted a vague statement of the duties that are purportedly perfdrmed by the beneficiary.
Rather than providing an account of the beneficiary's day-to-day duties, the description of the duties serves to
paraphrase the statutory definitions. See § 101(a)(44)(A) and (B) of the Act, 8 U.S.C. § 1101(a)(44).
Conclusory assertions regarding the beneficiary's employment capacity are not sufficient. Merely repeating
the language of the statute or regulations does not satisfy the petitioner's burden of proof. Fedin Bros. Co.,
Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affld, 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates,
Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). For these reasons, the petition may not be approved and
the appeal will be dismissed.

Finally, beyond the decision of the director, the petitioner has not submitted evidence of the current financial
status of the United States operation and there is no evidence that the petitioner can pay the beneficiary's
proffered salary. 8 C.F.R. § 204.5(g)(2). For this additional reason, the petition may not be approved and the
appeal will be dismissed.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis).

Based on the foregoing, the AAO will affirm the director's decision and dismiss the appeal.



