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DISCUSSION: The Director, Texas Service Center, denied the employment-based visa petition. The matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner avers it is a corporation organized in the State of Georgia in June 1997. It claims it initially
managed and operated convenience stores and subsequently began the export of paper waste to India. The
petitioner sought to employ the beneficiary as its vice-president when the petition was filed. Accordingly, the
petitioner endeavors to classify the beneficiary as an employment-based immigrant pursuant to section
203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(C), as a multinational
executive or manager.

On October 7, 2004, the director determined that the petitioner had not established: (1) a qualifying
relationship with the beneficiary's foreign employer; (2) that it had been doing business for one year prior to
filing the petition on September 11, 2000; or (3) that the beneficiary would be employed in a managerial or
executive capacity for the United States entity.

On November 3, 2004 Citizenship and Immigration Services (CIS) received the petitioner's Form 1-290B, Notice
of Intent to Appeal. Counsel for the petitioner indicates that he requires an additional 60 days to submit a brief or
other evidence because he has a number of other cases pending and this matter requires extensive research on his
part to properly brief the matters raised in the decision. To date, careful review of the record reveals no
subsequent submission; all other documentation in the record predates the issuance of the notice of decision.

Section 203(b) of the Act states in pertinent part:

(N Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * *

©) Certain Multinational Executives and Managers. -- An alien is described
in this subparagraph if the alien, in the 3 years preceding the time of the
alien's application for classification and admission into the United States
under this subparagraph, has been employed for at least 1 year by a firm
or corporation or other legal entity or an affiliate or subsidiary thereof
and who seeks to enter the United States in order to continue to render
services to the same employer or to a subsidiary or affiliate thereof in a
capacity that is managerial or executive.

The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form I[-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
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classification. The prospective employer in the United States must furnish a job offer in the form of a
statement that indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien. See 8 C.F.R.

§ 204.5()(5).

The first issue in this matter is whether the petitioner has established a qualifying relationship with the
beneficiary's foreign employer. The director observed that the record of proceeding: (1) contained wire
transfer receipts from the beneficiary, two companies, and an individual dating from May 1997 to March
2000; (2) contained evidence that funds had been transferred to the beneficiary's account in the United States;
(3) contained 1998, 1999, and 2000 Internal Revenue Service (IRS) Forms 1120, U.S. Corporation Income
Tax Return, that failed to indicate that a foreign entity owned the petitioner; (4) contained an IRS Form 1120
showing the beneficiary as the petitioner's sole owner; and (5) did not contain documents detailing the
conditions of the stock transfer. The director determined that the record did not substantiate the petitioner's
qualifying relationship with the beneficiary's foreign employer.

In order to qualify for this visa classification, the petitioner must establish that a qualifying relationship exists
between the United States and foreign entities in that the petitioning company is the same employer or an affiliate
or subsidiary of the foreign entity. See section 203(b)(1)(C) of the Act.

The regulation at 8 C.F.R. § 204.5(j)(2) states in pertinent part:

Affiliate means:

(A) One of two subsidiaries both of which are owned and controlled by the same parent or
individual;

(B) One of two legal entities owned and controlled by the same group of individuals, each
individual owning and controlling approximately the same share or proportion of each
entity.

Multinational means that the qualifying entity, or its affiliate, or subsidiary, conducts business in
two or more countries, one of which is the United States.

Subsidiary means a firm, corporation, or other legal entity of which a parent owns, directly or
indirectly, more than half of the entity and controls the entity; or owns, directly or indirectly, half
of the entity and controls the entity; or owns, directly or indirectly, 50 percent of a 50-50 joint
venture and has equal control and veto power over the entity; or owns, directly or indirectly, less
than half of the entity, but in fact controls the entity.

On the Form [-290B, counsel asserts on the issue of the petitioner's qualifying relationship with the foreign entity
that: (1) the fact that some of the wire transfers from abroad used to fund the petitioner came from the
beneficiary's personal account is not relevant; (2) the beneficiary is a principal owner of the foreign entity; (3) the
foreign entity has invested or caused to be invested on its behalf a total of $821,000 in the petitioner; (4) the
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foreign entity has always owned all the shares in the petitioner as substantiated by the stock issued and the
petitioner's stock ledger; and (5) the accountant's error on only one of several Internal Revenue Service (IRS)
Forms 1120, U.S. Corporation Income Tax Return, submitted showing the beneficiary as the sole owner does not
change the foreign entity's actual ownership.

Counsel's assertions on this issue are not persuasive. The regulation and case law confirm that ownership and
control are the factors that must be examined in determining whether a qualifying relationship exists between
United States and foreign entities for purposes of this visa classification. Matter of Church Scientology
International, 19 1&N Dec. 593 (BIA 1988); see also Matter of Siemens Medical Systems, Inc., 19 1&N Dec.
362 (BIA 1986); Matter of Hughes, 18 I&N Dec. 289 (Comm. 1982). In the context of this visa petition,
ownership refers to the direct or indirect legal right of possession of the assets of an entity with full power and
authority to control; control means the direct or indirect legal right and authority to direct the establishment,
management, and operations of an entity. Matter of Church Scientology International, 19 1&N at 595.

As general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not sufficient
evidence to determine whether a stockholder maintains ownership and control of a corporate entity. The
corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of relevant
annual shareholder meetings must also be examined to determine the total number of shares issued, the exact
number issued to the sharcholder, and the subsequent percentage ownership and its effect on corporate
control. Additionally, a petitioning company must disclose all agreements relating to the voting of shares, the
distribution of profit, the management and direction of the subsidiary, and any other factor affecting actual
control of the entity. See Matter of Siemens Medical Systems, Inc., 19 1&N at 362. Without full disclosure of
all relevant documents, CIS is unable to determine the elements of ownership and control.

In this matter, the record contains conflicting evidence as to whether the petitioner comprises an entity
separate and distinct from the beneficiary. A corporation is g separate and distinct legal entity from its
owners or stockholders. See Matter of M, 8 1&N Dec. 24, 50 (BIA 1958, AG 1958); Matter of Aphrodite
Investments Limited, 17 1&N Dec. 530 (Comm. 1980); and Matter of Tessel, 17 I&N Dec. 631 (Act. Assoc.
Comm. 1980). Stock certificates and stock ledgers are easily manipulated, requiring the scrutiny of the actual
capitalization of the petitioner and any other documentation that would support a petitioner's claim regarding
its status. In this matter, the petitioner appears to have been capitalized from the beneficiary's personal
account." Counsel's assertion to the contrary is not persuasive. Without documentary evidence to support the
claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of
counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of
Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). The
petitioner has not provided sufficient evidence that it has a qualifying relationship with the beneficiary's
foreign employer.

" In addition to the capitalization of the petitioner by the beneficiary, the beneficiary and an individual with
the beneficiary's last name entered into lease agreements doing business as the petitioner. Moreover, the
initial licenses for the convenience stores were held in the beneficiary's name.
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The next issue in this proceeding is whether the petitioner has established that it has been doing business for
one year prior to filing the petition, as required by the regulations. The director noted that the record only
contained invoices dated from September 1999 to January 2000. The director determined that the petitioner
had not established it was doing business for one year prior to filing the petition on September 11, 2000.

The regulation at 8 C.F.R. § 204.5(j)2) states in pertinent part: Doing Business means the regular, systematic, and
continuous provision of goods and/or services by a firm, corporation, or other entity and does not include the
mere presence of an agent or office. The regulation at 8 C.F.R. § 204.5(GX3)(i)(D) requires that the petitioner
provide evidence showing it has been doing business for one year when submitting the Form 1-140 petition.

Counsel asserts on the issue of the petitioner's doing business for 12 months prior to filing the petition that: (1) the
petitioner has submitted sufficient evidence to show it had purchased two convenience stores in 1998 which it
managed and operated; (2) it closed the convenience stores in March 2000; and (3) in June 2000 commenced
operations of its waste paper export business.

Counsel's assertions are not persuasive. First, the record does not establish that the petitioner actually owned
and operated the convenience stores. Second, as the director noted, the record does not contain evidence that
the petitioner continued to do business after January 2000. The AAO notes that the record contains evidence
that the petitioner started to ship waste paper product in August 2000. However, neither counsel nor the
petitioner has submitted evidence establishing the petitioner's continuous operations from January 2000 to
August 2000. Counsel's implicit assertion that the petitioner operated in 2000 except for April and May is not
substantiated in the record. Again, the assertions of counsel will not satisfy the petitioner's burden of proof.
The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. at 534;
Matter of Laureano, 19 1&N at 1; Matter of Ramirez-Sanchez, 17 1&N Dec. at 506. The petitioner has not
submitted evidence that it continued to perform a sufficient number of transactions to establish the regular,
systematic, and continuous provision of goods and/or services for one year prior to filing the petition.

On the issue of the beneficiary's managerial or executive capacity for the petitioner, the director noted that:
(1) the petitioner's description of the beneficiary's duties was vague and did not establish that the beneficiary's
employment for the petitioner met the criteria of a manager or executive; (2) the petitioner's IRS Forms W-2,
issued in 2000 showed that only the beneficiary worked full-time; (3) the duties of the beneficiary's
subordinate employees were minimally defined; and (4) the record did not demonstrate that the beneficiary
would manage a function within the organization.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

The term “managerial capacity” means an assignment within an organization in which the
employee primarily

I manages the organization, or a department, subdivision, function, or
component of the organization;
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ii.

iil.

iv.

supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

exercises discretion over the day to day operations of the activity or function
for which the employee has authority. A first line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are
professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term “executive capacity” means an assignment within an organization in which
employee primarily

ii.
iv.
On October 7, 2004, the director denied the petition. The director observed that the petitioner had a limited

number of employees. The director concluded from this evidence that the beneficiary would perform duties
unrelated to the definitions of manager or executive. The director further concluded that the record did not

directs the management of the organization or a major component or function
of the organization;

establishes the goals and policies of the organization, component, or
function;

exercises wide latitude in discretionary decision making; and

receives only general supervision or direction from higher level executives,
the board of directors, or stockholders of the organization.

establish that the beneficiary would be employed in a qualifying managerial or executive capacity.

Counsel asserts on the issue of the beneficiary's managerial or executive capacity for the petitioner that: (1) the
petitioner adequately described the beneficiary's duties and the duties are clearly managerial and executive; (2)
the beneficiary supervises at least four full-time employees, some of whom are managerial employees; (3) the
petitioner's total sales are significant establishing that the beneficiary's position is managerial and executive; and
(4) for the year 2000, some of the employees were only part-time employees because the petitioner was

transitioning from an operator of convenience stores to the waste paper exporting business.

the



!age 7

Again, counsel's assertions are not persuasive. The unsupported statements of counsel on appeal or in a
motion are not evidence and thus are not entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S.
183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 1&N at 503. Counsel does not provide evidence or
otherwise address the director's observation that the description of the beneficiary's duties is vague. Counsel's
conclusory observation to the contrary is not persuasive. Specifics are clearly an important indication of
whether a beneficiary's duties are primarily executive or managerial in nature, otherwise meeting the
definitions would simply be a matter of reiterating the regulations. Fedin Bros. Co., Ltd. v. Sava, 724 F.
Supp. 1103 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990).

Counsel does not provide documentary evidence substantiating that the beneficiary supervises professional,
managerial, or supervisory employees. Likewise, counsel's observation that the petitioner has a significant
amount of sales and a limited number of full-time employees when the petition was filed does not substantiate
that the beneficiary's position is managerial or executive. Rather, the petitioner's limited number of full-time
employees and the petitioner's amount of sales, demonstrates that the beneficiary would necessarily be
involved in providing sales services to the petitioner. An employee who primarily performs the tasks
necessary to produce a product or to provide services is not considered to be employed in a managerial or
executive capacity. Matter of Church Scientology International, 19 1&N Dec. at 604. The petitioner has not
established that the beneficiary's position for the petitioner has been or would be primarily managerial or
executive.

The record does not contain evidence that the beneficiary qualifies for this visa classification. The petitioner has
failed to offer sufficient evidence or argument in response to the three issues raised in the director's decision. The

director's decision will be affirmed.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



