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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a multinational publicly traded company established in 1885. It provides control systems
and services for automotive systems, including integrated seating and interior systems and batteries. It seeks
to employ the beneficiary as its purchasing manager (senior buyer). Accordingly, the petitioner endeavors to
classify the beneficiary as an employment-based immigrant pursuant to section 203(b)(1)(C) of the
Immigration and Nationality Act (the Act), 8 US.C. § 1153(b)(1)(C), as a multinational executive or
manager.

On May 17, 2005, the director denied the petition determining that the petitioner had not consistently
identified the beneficiary's foreign employer and had not substantiated its qualifying relationship with the
beneficiary's foreign employer. The director also determined that the petitioner had not established that the

beneficiary had been employed in a managerial or executive capacity for the foreign entity or would be
employed in a managerial or executive capacity for the petitioner.

On appeal, counsel for the petitioner contends that the beneficiary worked in a managerial capacity abroad for the
petitioner's foreign subsidiary prior to his entry into the United States as a nonimmigrant and will continue
working in a managerial capacity for the petitioner.

Section 203(b) of the Act states in pertinent part:

) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * *

©) Certain Multinational Executives and Managers. - An alien is
described in this subparagraph if the alien, in the 3 years preceding
the time of the alien's application for classification and admission
into the United States under this subparagraph, has been employed
for at least 1 year by a firm or corporation or other legal entity or an
affiliate or subsidiary thereof and who seeks to enter the United
States in order to continue to render services to the same employer or
to a subsidiary or affiliate thereof in a capacity that is managerial or
executive.

The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form I-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
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classification. The prospective employer in the United States must furnish a job offer in the form of a
statement that indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien. See 8 C.FR.

§ 204.5G)(5).

The first issue in this proceeding is whether the petitioner has established that the beneficiary worked for a
foreign entity that enjoys a qualifying relationship with the petitioner. In order to qualify for this visa
classification, the petitioner must establish that a qualifying relationship exists between the United States and
foreign entities in that the petitioning company is the same employer or an affiliate or subsidiary of the foreign
entity.

The regulation at 8 C.F.R. § 204.5(j)(2) states in pertinent part:

Affiliate means:

(A) One of two subsidiaries both of which are owned and controlled by the same parent or
individual;

(B) One of two legal entities owned and controlled by the same group of individuals, each
individual owning and controlling approximately the same share or proportion of each
entity.

Multinational means that the qualifying entity, or its affiliate, or subsidiary, conducts business in
two or more countries, one of which is the United States.

Subsidiary means a firm, corporation, or other legal entity of which a parent owns, directly or
indirectly, more than half of the entity and controls the entity; or owns, directly or indirectly, half
of the entity and controls the entity; or owns, directly or indirectly, 50 percent of a 50-50 joint
venture and has equal control and veto power over the entity; or owns, directly or indirectly, less
than half of the entity, but in fact controls the entity.

On February 25, 2005, the director observed that the initial letters in support of the petition referenced the
beneficiary's foreign employer s IR The director noted that this entity had not
been listed as a qualifying entity among the evidence submitted. The director requested that the petitioner
clarify and provide documentation establishing the qualifying relationship between the petitioner and the
beneficiary's foreign employer. In response to the director's request, the petitioner provided a copy of its
United States Securities and Exchange Commission (SEC) Form 10-K, Annual Report for the fiscal year
ending September 2003. The SEC Form 10-K listed Johnson Controls Do Brazil Automotive Ltda. as one of
its subsidiaries. The petitioner also provided a partially translated document showing that Johnson Controls
Do Brazil Automotive Ltda. had employed the beneficiary in the 2002 year. The petitioner did not offer an
explanation for its initial reference to Johnson Controls South America as the beneficiary's foreign employer.



LIN 05 073 51406
Page 4

On May 17, 2005, the director determined that the evidence in the record was insufficient to clarify or
otherwise establish a qualifying relationship between the petitioner and the beneficiary's foreign employer.

On appeal, counsel for the petitioner acknowledges the confusion created by the initial reference to the
beneficiary's foreign employment with Johnson Controls South America. Counsel also acknowledges that the
petitioner had not explained the mistake that had initially been made in identifying the beneficiary's foreign
employer. Counsel now clarifies that the beneficiary worked in the South American Treasury Office for Johnson
Controls Do Brazil Automotive Ltda. Counsel also provides a completely translated document establishing that
Johnson Controls Do Brazil Automotive Ltda. employed the beneficiary for one year prior to his entry into the
United States.

Upon review of the totality of the record, the AAO finds that the petitioner has submitted clarifying
information to establish that the beneficiary's foreign employer is one of the petitioner's subsidiaries. Upon
review of the record, the evidence in this record of proceeding is sufficient to establish the petitioner's
qualifying relationship with the beneficiary's foreign employer. The director's decision on this issue will be
withdrawn.

The second issue in this proceeding is whether the petitioner established that the beneficiary was employed in a
managerial capacity for the foreign entity prior to his entry into the United States as a nonimmigrant. The
petitioner in this matter does not claim that the beneficiary was employed in an executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

The term "managerial capacity” means an assignment within an organization in which the
employee primarily

1. manages the organization, or a department, subdivision, function, or
component of the organization;

. supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

111. if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizationat
hierarchy or with respect to the function managed; and

iv. exercises discretion over the day to day operations of the activity or function
for which the employee has authority. A first line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
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SUPETvVisor's SUpETvisory duties unless the employees supervised are
professional.

In a January 10, 2005 letter submitted in support of the petition, the petitioner indicated that the beneficiary's
foreign position included responsibility for the management of the critical functions of investment and
commercial banking activities in the South American region. The petitioner noted that the beneficiary managed
essential functions such as the development and execution of financial projects for business units, capital and tax
structuring, dividend strategy, investment grants and incentives, as well as domestic and cross-border cash
management, international settlements and trade finance, foreign exchange transaction exposure management and
bank relationships. The petitioner stated that the beneficiary established control mechanisms for financial plans
and cash forecasts, supervised the management of all financial resources, and assisted in the establishment of a
treasury service for South America.

On February 25, 2005, the director observed that the description of the beneficiary's duties was overly broad and
did not clearly define the beneficiary's specific duties. The director requested that the petitioner further define the
beneficiary's duties, discuss who performed the routine operations of the functions managed by the beneficiary,
the proportion of time devoted to each of the duties, and provide the beneficiary's placement in the overall
organizational structure of the foreign entity.

In response, counsel for the petitioner: (1) further defined the functions managed by the beneficiary as "all
regional treasury activity, all regional cash management services, all regional cash portfolios and foreign
exchange risk, and the development and delivery of key financial forecasts;" (2) noted that the South American
Region consisted of six separate entities, each with its own treasury manager who reported indirectly to the
beneficiary; (3) listed the positions responsible for carrying out the routine duties of the financial function as the
department secretary, the financial analyst, and the Brazil and Argentina six local treasurers; and, (4) indicated
that the beneficiary spent 40 percent of his time on strategic/cash management/budgetary responsibility, 30
percent of his time on risk management, and 30 percent of his time as leader/staff. The petitioner also provided
additional details regarding how the beneficiary exercised direction over the day-to-day operations of the financial
functions the beneficiary managed. The petitioner placed the beneficiary on the foreign entity's organizational
chart as reporting to the treasury director, on the same tier as the financial analyst, and indirectly over Jocal
treasurers in the automotive group and the controls group in both Brazil and Argentina.

The director denied the petition, determining that an authorized official of the petitioning employer must provide
the description of duties and that the assertions of counsel do not constitute evidence.

On appeal, counsel for the petitioner reiterates that the company letter submitted in support of the petition
outlined the beneficiary's duties as a functional manager. Counsel does not explicitly address the director's
determination that the evidence submitted to clarify the beneficiary's functional manager position should have
been relayed by the petitioning organization and not by counsel.

The AAO finds that in this matter the evidence submitted in response to the director's request for evidence is an
claboration on the beneficiary's functional managerial position abroad. The AAO accepts the petitioner's
subsequent elaboration of the beneficiary's duties through its counsel. Nevertheless, the information submitted by
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counsel in response to the director's request for evidence and on appeal does not adequately clarify the
beneficiary's functional manager position or the essential nature of the position. The AAO declines to speculate
on these required elements of a functional manager position.

The term "function manager" applies generally when a beneficiary does not supervise or control the work of a
subordinate staff but instead is primarily responsible for managing an essential function" within the
organization. See section 101(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term "essential
function” is not defined by statute or regulation. If a petitioner claims that the beneficiary is managing an
essential function, the petitioner must furnish a written job offer that clearly describes the duties to be
performed, i.e. identify the function with specificity, articulate the essential nature of the function, and
establish the proportion of the beneficiary's daily duties attributed to managing the essential function.
8§ C.F.R. §204.5(G)(5). In addition, the petitioner's description of the beneficiary's daily duties must
demonstrate that the beneficiary manages the function rather than performs the duties related to the function.
An employee who primarily performs the tasks necessary to produce a product or to provide services is not
considered to be employed in a managerial or executive capacity. Boyang, Ltd. v. IN.S., 67 F.3d 305 (Table),
1995 WL 576839 (9th Cir, 1995)(citing Matter of Church Scientology International, 19 1&N Dec. 593, 604
(Comm. 1988)).

Beyond the required description of the beneficiary's job duties, Citizenship and Immigration Services, (CIS)
reviews the totality of the record when examining the claimed managerial or executive capacity of a beneficiary,
including the petitioner's organizational structure, the duties of the beneficiary's subordinate employees, the
presence of other employees to relieve the beneficiary from performing operational duties, the nature of the
petitioner's business, and any other factors that will contribute to a complete understanding of a beneficiary's
actual duties and role in a business. In the case of a function manager, where no subordinates are directly
supervised, these other factors may include the beneficiary's position within the organizational hierarchy, the
depth of the petitioner's organizational structure, the scope of the beneficiary's authority and its impact on the
petitioner's operations, the indirect supervision of employees within the scope of the function managed and value
of the budgets, products, or services that the beneficiary manages.

In this matter, upon review of the totality of the record, the petitioner has not established that the beneficiary was
primarily serving as a function manager for the foreign entity. First, the record does not adequately define the
beneficiary's role within the foreign organization. The AAQO cannot conclude from the organizational chart or
information provided that the beneficiary is a senior-level manager. The petitioner and counsel have indicated
that the beneficiary is responsible for managing various financial projects and resources and for establishing
control mechanisms and a treasury service for the South American region. Neither the petitioner nor the
petitioner's counsel have adequately discussed the essential nature of the function the beneficiary managed. It is
1ot clear how the financial functions within the beneficiary's scope of work interrelate with the foreign entity's
overall business.

Second, the petitioner has not established that the beneficiary functions at a "senior level" within the
organizational hierarchy and with respect to the function managed. In performing his daily activities, the
beneficiary reported to the treasury director, while working with a financial analyst and through six local
treasury managers. However, the petitioner has not provided an organizational chart or discussion regarding
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the foreign entity's multi-layered managerial structure, if any. Again, the AAO declines to speculate on
information not provided. It is not clear from the organizational chart provided how the beneficiary's position
was senior with respect to the treasury function managed. Going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici,
22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm. 1972)).

The AAO acknowledges that the petitioner has established that the beneficiary "exercises discretion" over the
day-to-day operations of the function in that he controls a broad range of activities associated with the cash
management, foreign exchange, budgetary, and risk management functions. However, neither counsel nor the
petitioner provide sufficient information regarding the foreign entity's staff to conclude that the foreign entity had
sufficient staff to relieve the beneficiary from performing the daily operational tasks associated with carrying out
the various duties related to the foreign entity's financial strategy.

The failure to define the function managed by the beneficiary and the essential nature of the function, as well as
the failure to provide sufficient evidence regarding the foreign entity's staff, requires the denial of the petition.
The petitioner has not submitted sufficient evidence on appeal to overcome the director's determination on this
issue. For this reason, the petition will not be approved.

The next issue in this proceeding is whether the petitioner has established that the beneficiary's duties for the
petitioner are primarily in a managerial capacity. Again, the petitioner does not contend that the beneficiary's
duties comprise executive duties.

In a January 10, 2005 letter submitted in support of the petition, the petitioner indicated that the beneficiary "is
responsible for maintaining a strategic sourcing practice for Direct Materials to ensure adequate supply to [the
petitioner's] Battery Group manufacturing facilities." The petitioner noted that the beneficiary routinely evaluated
the strengths and weaknesses of competing vendors, developed sourcing strategies, negotiated global supplier
pricing and contracts, and led cross-functional business strategy teams in the implementation of a systematic
procurement process.

In response to the director's request for additional evidence regarding the beneficiary's functional managerial
duties, counsel for the petitioner noted that the beneficiary spent 50 percent of his time on procurement
strategy/planning/budgetary functions, 20 percent of his time as a team leader, 20 percent of his time on contract
negotiations, and 10 percent of his time interacting with suppliers. Counsel also indicated that a purchasing
specialist, nine United States plant buyers, three Mexico plant buyers, and a secretary carried out the duties of the
strategic sourcing practice function.

Again the director did not consider counsel's clarification of the beneficiary's duties submitted in response to the
director's request for evidence, but instead determined that an authorized official of the petitioning employer must
provide the description of duties and that the assertions of counsel do not constitute evidence.

Counsel does not address the director's concern on appeal but contends that the petitioner's initial letter in
support of the petition demonstrates that the beneficiary is a functional manager. Counsel asserts that the



LIN 05 073 51406
Page 8

beneficiary manages procurement, including evaluating vendors, negotiating agreements with suppliers,
setting the procurement budget, evaluating the quality of suppliers, and controlling how the supplies are
sourced. Counsel asserts that the beneficiary functions at a senior level with respect to the procurement
function as he has budgetary authority over procurement tasks and also oversees the plant buyers in the
United States and Mexico.

Upon review of the totality of the record, the petitioner has not established that the beneficiary would primarily
serve as a function manager for the petitioner. On this particular issue, the petitioner and counsel identify the
function managed, generally, as the procurement function. However, neither the petitioner nor counsel have
explained how evaluating and negotiating with suppliers and vendors and controlling how supplies are sourced
constitute the management of the procurement function, rather than performing the necessary operational tasks to
procure the petitioner's necessary supplies. An employee who primarily performs the tasks necessary to produce
a product or to provide services is not considered to be employed ina managerial or executive capacity. Matter of
Church Scientology International, 19 1&N Dec. 593, 604 (Comm. 1988). In addition, the beneficiary's title,
"senior buyer" connotes a position that requires the active involvement of the holder of the position in providing
the petitioner's buying services. Although the petitioner has identified other buyers within the organization, the
record does not provide sufficient evidence to elevate the beneficiary's position to that of a function manager
rather than an individual in a position of a senior team leader of other buyers within the organization.

The petitioner's failure to establish that the beneficiary's position would consist of managerial duties in regards to
the procurement function rather than the performance of the routine operational tasks associated with procuring
the petitioner's necessary supplies requires the denial of the petition. The petitioner has not submitted sufficient
evidence on appeal to overcome the director's determination on this issue. For this reason, the petition will not be
approved.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has
not been met.

ORDER: The appeal is dismissed.



