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DISCUSSION: The Director, California Service Center, denied the employment-based visa petition. The
matter is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The petitioner is a corporation organized in the State of Delaware in February 1999 and authorized to conduct
business in the State of California in April 1999. It develops, sells, and distributes computer peripherals. It
seeks to employ the beneficiary as its HDD Peripheral Devices Department Manager. Accordingly, the
petitioner endeavors to classify the beneficiary as an employment-based immigrant pursuant to section
203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)}(C), as a multinational
executive or manager.

The director determined that the petltloner had not established a qualifying relatlonslnp with the beneficiary's
foreign employer. :

On appeal, counsel for the petitioner asserts the petmoner and the beneficiary's foreign employer are either
affiliated or in a parent/subsidiary qualifying relatlonshlp

Section 203(b) of the Act states in pertinent part:

(1) . Priority Workers. -- Visas shall first be made available . . . to qualified immigrants' who
are aliens described in any of the following subparagraphs (A) through (C):

©) Certain Multinational Executives and Managers. -- An alien is '

described in this subparagraph if the alien, in the 3 years preceding
the time of the alien's application for classification and admission
into the United States under this subparagraph, has been employed
for at least 1 year by a firm or corporation or other legal entity or an
affiliate or subsidiary thereof and who seeks to enter the United
States in order to continue to render services to the same employer or
to a subsidiary or affiliate thereof in a capacity that is managerial or
executive. i

The language of the statute is specific in limiting thlS provmon to only those executives-and managers who
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form 1-140 for classification of an alien under section
203(b)(1X(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
statement that indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien. See 8 C.F.R.
§ 204.5(G)(5).
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The issue in this proceeding is whether the petitioner has established a qualifying relatidnship with the
beneficiary's foreign employer. In order to qualify for this visa classification, the petitioner must establish that a
qualifying relationship exists between the United States and foreign entities in that the petitioning company is the
same employer or an affiliate or subsidiary of the foreign entity. See section 203(b)(1)(C) of the Act.

The regulation at 8 C.ER. § 204.5(j)(2) states in pertinent part:

Affiliate means:

(A) One of two subsidiaries both of which are owned and controlled by the same parent or
individual; ‘

(B) One of two legal entities owned and controlled by the same group of individuals, each
individual owning and controlling approximately the same share or proportion of each
entity.

Multinational means that the qualifying entity, or its affiliate, or subsidiary, conducts business in
two or more countries, one of which is the United States.

Subsidiary means a firm, corporation, or other legal entity of which a parent owns, directly or
indirectly, more than half of the entity and controls ‘the entity; or owns, directly or indirectly, half
of the entity and controls the entity; or owns, directly or indirectly, 50 percent of a 50-50 joint
venture and has equal control and veto power over the entity; or owns, directly or indirectly, less
than half of the entity, but in fact controls the entity.

In a December 2, 2002 letter appended to the petition, the petitioner's president | NG s:atcd
that the foreign entity and the U.S. entity were both at least majority owned by him personally. With respect

to the U.S. entity, he stated that he established the petitioning company by "investing $100,000 US of my
personal capital in the business in exchange for all of the issued shares of the corporation.” In this matter one
individual, NN NRNN. - ):panese citizen, purportedly owns a majority interest in the beneficiary's
foreign employer. This same individual ostensibly owns 100 percent of the petitioner. The petitioner has
provided its stock certificate number 1 issuing NS 1 00,000 of its shares. In response to the
director's request for evidence, the petitioner also, provided copies of checks paying for the issued stock.
However, these checks were debited from the foreign entity's United States bank account, not

SR pcrsonal account. The AAO acknowledges ‘that [N 5o cd the checks. The

petitioner's Internal Revenue Service (IRS) Forms 1120 3 u.S. Corporatlon Income Tax Return, indicate that

the foreign entity owns the petitioner 100 percent.

The director acknowledged the evidence submitted but found that the discrepancy between the issuance of the

petitioner's stock tofjj| G < the payme_ni for the stock by the beneficiary's foreign employer
did not substantiate the claim of foreign company ownership of the petitioner. ,
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On appeal, the petitioner has provided copies of the foreign entity's minutes and resolutions indicating that
holds the petitioner's stock in trust on behalf of the foreign entity; however the stock

certificate does not show that the stock is held in trust on its face.

On appeal, counsel states that the petitioner established through clear and convincing evidence that the United
States company is a subsidiary of the foreign entity. Counsel asserts that, although the petitioner's outstanding
shares were issued te— the foreign entity paid for these stocks and it was always its intention
that BB v ould hold the stock in trust for the Japanese company. In support of this assertion, the
petitioner submits board resolutions executed by the foreign entity and the U.S. entity on October 20, 2003. both
stating that the petitioner's 100,000 outstanding shares of stock held in trust by — have been owned by
the foreign entity since the date of issuance.

Alternatively, if the petitioner failed to establish a parent-subsidiary relationship, counsel asserts the U.S.
entity is an affiliate of the foreign entity based on. an-affiliate relationship with the foreign entity. Counsel

asserts that the—-owns 60.6 peréem. of the stock of the foreign entity and 100 percent of
the United States entity, such that he controls both companies.

Counsel's assertions are not persuasive. The regf;lation’ at 8 C.F.R. § 204.5(3)(2) requires the petitioner to
establish that the United States and foreign entities meet one of the qualifying relationships specified in the
definitions of an affiliate or subsidiary. Due to the petitioner and counsel's inconsistent and conflicting
statements regarding the ownership and control of the petitioner, it has failed to establish that either the
claimed parent-subsidiary relationship or the claimed affiliate relationship exists.

Although the petitioner has submitted preliminary evidence that the foreign company paid for the petitioner's
stock, and the petitioner's 2001 IRS Form 1120, U.S. Corporation Income Tax Return, indicates that the
foreign entity is its sole owner, the petitioner has not submitted sufficient explanation to overcome the fact
that the stocks were issued to — and not to the foreign entity. Nor has the petitioner explained why
it stated in the initial petition that the companies are affiliates based on common ownership by

and that [ EJJEBB paid for the petitioner's stock using his personal funds. The record also contains the
petitioner's' IRS Form 5472, Information Return of a 25 percent Foreign Owned U.S. Corporation for 2002,
which identifies — as the petitioner's stockholder. The board resolutions submitted on appeal,
which state that | JBEBJIEP c!d the stock "in trust” for the foreign company are not convincing. The
submitted stock certificate bears no notation on its face stating that the stock is held in trust. The petitioner is
obligated to clarify the inconsistent and conflicting testimony by independent and objective evidence. Matter
of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). The 3su'br‘nit:ted board resolutions were executed one month after
the director's decision, and more than four years after the petitioner's stock was issued. Furthermore, evidence
that the petitioner creates after CIS points out the deficiencies and inconsistencies in the petition will not be
considered independent and objective evidence. Necessarily, independent and objective evidence would be
evidence that is contemporaneous with the event to be proven and existent at the time of the director's notice.
Based on the above, the petitioner has not established that a parent-subsidiary relationship exists between the
foreign and U.S. entities. .
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The petitioner has also failed to establish that an afﬁliate relationship exists between the two entities. In the
context of this visa petition, ownership refers to the direct or indirect legal right of possession of the assets of
an entity with full power and authority to control; control means the direct or indirect legal right and authority
to direct the establishment, management and operations of an entity. Matter of Church Scientology
International, 19 1&N Dec. 593 (BIA 1988). In this matter, the record suggests, despite the inherent
inconsistencies in the record, that— may ultimately have the legal right and authority to
direct the establishment, management, and operations of both entities. Thus, counsel asserts that it is
irrelevant whether _ paid for the petitioner's stock since he ultimately owns and controls both the
petitioner and the foreign entity through his majority ownership of the foreign entity. However, the AAO
cautions that a corporation is a separate and distinct legal entity from its owners or stockholders. See Matrer
of M, 8 1&N Dec. 24, 50 (BIA 1958, AG 1958); Matter of Aphrodite Investments Limited, 17 1&N Dec. 530
(Comm. 1980); and Matter of Tessel, 17 1&N Dec.-631 (Act. Assoc. Comm. 1980). An individual's disregard
for this basic tenet when establishing an organization suggests that the company may be serving as a shell
company. Furthermore, counsel's claim on appeal that || Bl merely holds the ‘stock in trust for the
foreign entity is detrimental to its argument that he in fact directly owns and controls the petitioner's stock.
The AAO further observes that the inherent inconsistency and the ease with which an individual manipulates
a company's stock can cast doubt on the remaining issues of eligibility for this visa classification. See e.g.
Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). Finally, the only documentary evidence submitted to
establish the ownership of the foreign entity is an undated shareholders list provided on appeal. The AAO
cannot determine whether this document shows the ownership of the foreign entity at the time of filing and
therefore its probative value is limited.

The record is not sufficient to clarify the relationship between the petitioner and the beneficiary’s foreign
employer. The director’s decision on this issue will be affirmed.

Beyond the decision of the director, the petitioner has not established that the beneficiary will be employed in
the United States for the United States petitioner in a managerial or executive capacity. The petitioner has
provided no evidence that it employs anyone in the United States other than the beneficiary. The petitioner's
claim that the beneficiary manages and supervises engineers and technical managers for the petitioner is not
substantiated in the record. The record does not provide independent evidence that the petitioner employs the
beneficiary's purported subordinates. The beneficiary's actual duties in the United States have not been fully
detailed and defined. Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 14
I&N Dec. 190 (Reg. Comm. 1972). The record does not establish that the beneficiary is or will be employed
in a managerial or executive capacity for the United States petitioner.

An application or petition that fails to comply with the technical requirements of the law may be.denied by
the AAQO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc..v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews

appeals on a de novo basis).
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The AAO notes that the beneficiary was employed in an L-1A nonimmigrant visa classification when the
petition was filed. However, given the permanenf nature of the benefit sought, immigrant petitions are given
far greater scrutiny by CIS than nonimmigrant petitions. Accordingly, many Form I-140 immigrant petitions
are denied after CIS approves prior nonimmigrant Form [-129 L-1 petitions. See, e.g., Q Data Consulting,
Inc. v. INS, 293 F. Supp. 2d 25 (D.D.C. 2003); IKEA US v. US Dept. of Justice, 48 F."Supp. 2d 22 (D.D.C.
1999); Fedin Brothers Co. Lid. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989). Because CIS spends less time
reviewing Form I-129 nonimmigrant petitions than Form 1-140 immigrant petitions, some nonimmigrant L-
1A petitions are simply approved in error. Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d at 29-30; see also
8 C.F.R. §214.2(1)(14)(i)(requiring no supporting documentation to file a petition to extend an L-1A
petition's validity). '

Moreover each nonimmigrant and immigrant petition is a separate record of proceeding with a separate
burden of proof; each petition must stand on its own individual merits. It must be noted that many I-140
immigrant petitions are denied after CIS approves prior nonimmigrant 1-129 L-1 petitions. See, e.g., Q@ Data
Consulting, Inc. v. INS, 293 F. Supp. 2d 25 (D.D.C. 2003); IKEA US v. US Dept. of Justice, 48 F. Supp. 2d 22
(D.D.C. 1999); Fedin Brothers Co. Ltd. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989).

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.



