
U.S. Department of Homeland Security 
20 Mass Ave.. N.W., Rm. A3042 
Wash~ng ton ,  DC 20529 

,. ..+*\.,, ~ S ' J  

U. S. Citizenship 
and Immigration 

[-T : ,  , ? 

1 6 '  

,:;'% 

FILE: Office: CALIFORNIA SERVICE CENTEK Date: IV 1 ! ; ,: L ,  , y 
WAC 04 167 54010 

PETITION: Immigrant Petition for Alien Worker as a Multinationa1.Executive Qr Manager Pursuant to 
Section 203(b)(l)(C) of the Immigration and Nationality Act. 8 U.S.C. $ 1153(b)(l)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative ~ppeals 'o f f ice  in your case. All docun~ents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

/ , obert P. Wlemann, Director 
Administrative Appeals Office 



DISCUSSION: The Director, California Service Center, denied the employment-based petition. 'The matter 
is now before the M O  on appeal. The appeal will be dismissed. 

The petitioner is a corporation organized in the State of Arizona in March 1998. It is engaged in the insurance 
business. It seeks to employ the beneficiary as its executive vice-president. Accordingly, the petitioner 
endeavors to classify the beneficiary as an employment-based immigrant pursuant to section 203(b)(l)(C) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(l)(C), as a multinational executive or 
manager. 

The director determined that the petitioner had not established: (1) that it had a qualifying relationship with 
the beneficiary's foreign employer; (2) that the beneficiary would be enlployed in a managerial or executive 
capacity with the petitioner; (3) that the beneficiary had been employed in a managerial or executive capacity 
for the foreign entity for one year prior to entering the United States as a nonin~migant; (4) that it had the 
ability to pay the beneficiary the proffered annual wage of $150,000; or, (5) that i t  had been doing business 
for one year prior to filing the petition on May 21, 2004. 

On appeal, counsel for the petitioner asserts: (1) that the petitioner is a joint venture between an Australian 
corporation (John Benson & Associates Pty, Ltd.) and Infinity Capital Services and that'each entity has equal 
control and veto power over the petitioner; (2) that the beneficiary has maintained full-time employment with 
the petitioner in a managerial capacity; (3) that the beneficiary was employed as an executive director and 
chief operation officer of John Benson & Associates Pty, Ltd., from January 1997 to January 1998; (4) that 
the petitioner's wholly-owned subsidiary received a total of $446,000 in revenue in 2003, an amount sufficient 
to cover the beneficiary's base salary, bonuses, and profit sharing payments totaling $164,000; and, (5) that 
the petitioner had been doing business in the United States since 1998, through its wholly-owned subsidiary. 

Section 203(b) of the Act states in pertinent part: 

(1) Priority Workers. -- Visas shall first be made ava~lable . . . to qualified Immigrants who 
are alicns described in any of the following subparagraphs (A) through (C): , 

, . 
, . 

(C) Certain Multinational Executives and Managers. -- An alien is 
described in this subparakaph'if . ., the alien, in the 3 years preceding 
the time of the alien's application for classification and admission 
into the United States under this subparagraph, has been employed 
for at least 1 year by a firm or corporation or other legal entity or an 
affiliate or subsidiary thereof and who seeks to enter the United 
States in order to continue to render services to the same employer or 
to a subsidiary or affiliate thereof in a capacity that is managerial or 
executive. 



The language of the statute is specific in limiting this provision to only those executives and managers who 
have previously worked for the firm, corporation .or 'other legal entity. or an affiliate 6r subsidiary of that 
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.' 

, . 

A United States employer may file a petition on Form 1-140 for classification of an alien under section 
203(b)(l)(C) of the Act as a multinational executive or manager. No labor certification is required for this 
classification. The prospective employer in the United States must furn~sh a job offer in the form of a 
statement that indicates that the alien is to be employed in the United States in a managerial or executive 
capacity. Such a statement must clearly describe the,duties to be performed by the alien. See 8 C.F.R. 
4 204.50)(5). 

The first issue in this proceeding is whether the petitioner has established a qualifying relationship between 
the petitioner and the beneficiary's foreign employer. In order to qualify for this visa classification, the 
petitioner must establish that a qualifying relationship exists between the United States and foreign entities in that 
the petitioning company is the same employer or an affiliate or subsidiary of the foreign entity. 

The regulation at 8 C.F.R. 4 204.5Cj)(2) states in pertinent part: 

Affiliate means: 

(A) One of two subsidiaries both of which are owned and controlled by the same parent or 
individual; 

(B) One of two legal entitles owned and controlled by the same group of individuals, each 
individual owning and controlling approxtmately the same share or proportion of each 
entity. 

Multinational means that the qualifying entity, or its affiliate, or subsidiary, conducts business in 
two or more countries, one of which is the United States. 

Subsidiary means a firm, corporation, or other legal entity of ivhich a parent owns, directly or 
indirectly, more than half of the entity and controls the entity; or owns, directly or indireGly, half 
of the entity and controls the entity; or owns, directly or indirectly, 50 percent of a 50-50 joint 
venture and has equal control and veto power over the entity; or owns, directly or indirectly, less 
than half of the entity, but in fact controls the entity. 

The petitioner in this matter claims that John Benson &'~ssoc ia tes  Pty. Ltd., employed the beneficiary prior 
to his entry into the United States as a nonimmigrant. The petitioner initially did not submit documentary 
evidence to support its claim that the petitioner and the foreign entity enjoyed a qualifying relationship as 
defined by the pertinent parts of 8 C.F.R. 9 204.5(j)(2). 

On February 1, 2005, the director requested further evidence including: proof the foreim parent company had 
paid for its interest in the petitioner; copies of all the petitioner's stock certificates issued; the petitioner's stock 
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ledger; a copy of the foreign entity's articles of incorporation; copies of the foreign company's business bank 
statements and business licenses; and, copies of the foreign ent~ty's payroll records pertaining to the 
beneficiary for the year preceding the filing of the petition. 

In a March 25, 2005 letter in response, the petitioner's chairman stated that the "Australian operation is solely 
dependent upon revenues generated from our US operations," and that the chairman's personal counsel would 
be acting as the foreign entity's group general manager and would house the foreign entity's business offices 
within his legal offices. The petitioner also attached its 2003 Internal Revenue Service (TRS) Form 1120, 
U.S. Corporation Income Tax Return showing on Schedule K, Line 5 and the accompanying statement, that 
"Specialty Admin Services Pty Ltd" owned 5 1 percent'.of the petitioner's voting stock. 

The petitioner also provided a March 17, 2005 letter fkom the attorney and general manager of the foreign 
entity. The attorney indicated that a review of a financial journal forwarded by the beneficiary showed that a 
telegraphic wire transfer in the mount of $8,000 was delivered to the beneficiary's Bank One personal account 
in March 1998 to reimburse the beneficiarv for the cost of incomorat~on and to ~ r o v ~ d e  fundine for sundrv " 
expenses incurred in the start up "of a ~ t y  Ltd sponsored and affiliated counterpart 
company in the United Stales of America." The petitioner also provided letters from the benefic~ary and an 
accountant to confirm the transfer of monles to the benefic~ar~ for the pet~t~oner's start up. 

The petitioner's chairman who is also identified as the sole shareholder of the foreign e n n t y a n d  
Associates Pty Limited, indicates in a March 25, 2005 letter that he owns 50 percent of the petitioner's shares 
in trust for John Benson and Associates Pty Limited. In the same letter, the petitioner's chairman referenced 
an agreement with wherein the 
its shares to Infinity Capital Services Inc, a wholly-owned subsidiary o 

ledger showing that it had 
. Pty Limited in the amount of 500 shares in March 1998; share certificate 

number 101 t o  in March 1998 in the amount of 100 shares; share certificate number 102 to the 
beneficiary in March 1998 in the amount of 400 shares; and share certificate number 103 to lnfinity Capital 
Services Inc. in February 2004 in the amount of 500 shares. 

On May 18, 2005, the dlrector denled the petit~on observing the inconslstencles between the pet~t~oner's 2003 
IRS Form 1120 and the other ~nformation prov~ded by the petltloner and conclud~ng that Cltlzensh~p and 
Immigration Servlccs (CIS) could not determine the cla~med qual~fylng relat~onship between the petltloner 
and the benefic~ary's foreign employer. 

On appeal, counsel for thk petitioner provides an updated stock ledger that shows that stock certificates 101 
and 102 were cancelled and stock certificate 103 was issued to Infinity Capital Services Inc. in February 2004 
in the amount of 500 shares. The revised stock ledger also shows that stock certificate number 100 in the 
amount of 500 shares was transferred to Specialty Admin Services Pty. Ltd., in January 2003 and was 



, , 

Counsel's assertion is not persuasive. The regulation and case law confirm that ownership and control are the 
factors that must be examined in determining whether a qualifying relationship exists between United States 
and foreign entities for purposes of this visa classification. Matter of Churdl Scientology International, 
19 I&N Dec. 593 (BIA 1988); see also Matter of Siemens Medical Sji~terns, hzc., 19 I&N Dec: 362 (BIA 
1986); Matter of Hughes, 18 I&N Dec. 289 (Comm. ,1982). In the context of this visa petition, ownership 
refers to the direct or indirect legal right of possession of the assets of an entity with full power and authority 
to control; control means the direct or indirect legal right and authority to direct the establishment, 
management, and operations of an entity. Matter of Church Scientoloy?i Itlternational, 19 I&N Dec. at 595. 
The record does not contain consistent evidence that would support counsel's assertion. Without documentary 
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of'Ohaighena, 19 I&N Dec. 533, 534 
(BIA 1988); Matter oflaureano, 19 I&N Dec. 1 (BIA 1983); Matter oj'Ratnirez-Sanchez, 17 I&N Dec. 503, 
506 (BIA 1980). 

Moreover, the petitioner's failure to include the "updated" stock ledger in support of the petition or in 
response to the director's request for evidence casts doubt on its legitimacy. Where, as here, a petitioner has 
been put on notice of a deficiency in the evidence and has been given an opportunity to respond to that 
deficiency, the AAO will not accept evidence offered for the first tinie on appeal. See Mutter of Soriatzo, 19 
I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the pet~tioner had 
wanted the submitted evidence to be considered, it should have submitted the docuinents in response to the 
director's request for evidence. Id. Under the circumstances, the AAO need not and does not consider the 
sufficiency of the evidence submitted on appeal'. Failure to submit requested evidence that precludes a 
material line of inquiry shall be grounds for denying the petition. 8 C.F.R. 9 103.2(b)(14). Further, a 
petitioner may not make material changes to a petition in an effort to make a deficient petition conform to CIS 
requirements. See Matter of Izumrni, 22 I&N Dec. 169, 176 (Assoc. Comm. 1998). 

., . ;:' r 

Further, neither counsel nor the petitioner have reconciled or offered adequate explanations regarding the 
inconsistencies between the petitioner's 2003 IRS Form 1120 with the myr~ad number of transfers of the 
petitioner's stock between the foreign entity's claimed sole shareholder and other part~es. I t  is Incumbent upon 
the petitioner to resolve any inconslstencles In the record by Independent objective evidence. Any attempt to 
explain or reconcile such inconsistenc~es w11l not suffice unless the petltioncr submits competent objectlve 
ev~dence p o ~ n t ~ n g  to where the truth 11es. Matter ?f Ho, 19 T&N Dec 582, 591 -92 (BIA 1988) 

Finally, as general ev~dence of a pet~t~oner's cla~med qual~fying relationship, stock cert~ficates alone are not 
suffic~ent evldence to determ~ne whether a stockholder maintams ownersh~p and control of a corporate ent~ty. 
The corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of relevant 
annual shareholder meetings must also be examined to determine the total number of shares issued, the exact 
number issued to the shareholder, and the subsequent percentage ownership and its effect on corporate 
control. Additionally, a petitioning company must disclose all agreements relating to the voting of shares, the 
d~str~bution of profit, the management and d~rect~on of the subs~diary, and any other factor affect~ng actual 
control of the entlty. See Matter of Szemens Medzcal Sj~stenzs, Inc,  19 I&N Dcc at 362. Wlthout full 
d~sclosure of all relevant documents, CIS IS unable to determine the elements of owncrshlp and control. In 
this matter the petitloner has not prov~ded ev~dence of the purported jolnt venture agreement between the 



beneficiary's cIaimed foreign employer and the unrelated third party. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of Sofflci, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of' f ieaswe Craft of California, 
14 I&N Dec. 190 (Reg. Comm. 1972)). As the director-correctly found, the record does not provide sufficient 
evidence to determine that a qualifying relationship exists between the petitioner and the beneficiary's claimed 
foreign employer. For this reason, the petition will not be approved. 

The second issue in this proceeding is whether the beneficiary will be employed in a managerial or executive 
capacity for the United States entity. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. 1101(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the 
employee primarily 

1. manages the organization, or a department, subdivision, function, or 
component of the organization; 

ii. supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential functlon wlthln the 
organization, or a department or subd~vlslon of the organlzatlon; 

' . 
. . . 
111. if another employee or other;:!employees are directly supervised, has the 

authority to hire and fire or recommend those as well as other personnel 
. , , .  . .  

actions (such as promotion.and leave authorization), or if no other employee 
is directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

iv. exercises discretion over the day to day operations of the activity or function 
for which the employee' has authority. A first line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. Q; 1101(a)(44)(B), provides: 

The term "executive capacity" means an assignment wlthln an organizat~on In which the 
employee primarily 

1. directs the management of the organization or a major component or function 
of the organization; 
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I, 

ii. establishes the goals and policies of the organization, component, or 
function; 

111. exercises wide latitude In discretionary declsion making; and 

IV. receives only general supervision or direction from hlgher level executives, 
the board of directors, or stockholders of the organlzatlon. 

In a May 19,2004 er stated that the beneficlary "holds the posltlon 
of ~ i e c u t i v e  Vlce Inc. ( )  and President of - 
insurance division: arketing Investments, LLC (together - 

. "  The petltioner indicated that the beneficiary as executive vlce president would be responsible for 
all administrative elements of the petitioner's operation and analysls of all new markets and investments for 
the Company and the company's affiliates. The petltloner referenced the beneficlary's authority to make 
decisions on all dally operatlons and report only to the chalrman and chief executive office of the petltloner. 
The 6etitioner also noted the b and his lead role in the dcvelopment 
of the petitioner's alliance with 

On February 1, 2005, the dlrector requested a more detalled descript~on of the beneficlary's dutles lncludlng 
what the beneficiary would do in the day-to-day execution of h ~ s  pwltlun, the percentage of tlme the 
benefic~ary would spend in each of the llsted dutles, and a 1 s t  of the en~ployees under the beneficlary's 
direction. The director also requested the petitioner's organ~zatlonal chart ~ncludlng the names of all 
executives, managers, supervisors, and number of employees w~thin each department or subdlvlsion. 

In a March 25, 2005 response, the petitioner listed the beneficiary's duties for the petitioner as: 
I 

Oversees daily operatlons of the company 
Builds financial models 
Identifies new marktts and assesses Investment opportunit~es 
Designs new products and market~ng strategies 
Implements new Insurance products Into market 
Manages relations with affihates 
Prepares financial reports of the company 
Orders, rcvlews and approves all medlcal reports requlred for qualification of life 
lnsurance policy stock 

The petitioner also listed the beneficiary's duties for the m and Included new duties'assumed by 
the bleneficiary since the petition had been filed .in Mayt2004. The petitioner ~nd~cated that the beneficiary 
currently spht his time equally between two new product lines. The petitioner's updated organizational chart 
Identified three individuals assoclated with the operatlons of the petltloner, the chairman,- the 
beneficiary as the president of USA operations, and an ind~v~dual assoclated wlth a retall marketing 
partnership. 



The petitioner provided its 2003 IRS Form 1120 showing that no income, salaries, or wages had been paid, 
and that it had a total of $237 in assets. The petitioner also provided 
2003 IRS Form 1065, U.S. 

I, percent partnership interest and LC owned a 53.8029 percent partnership interest in the 
compny.  The record shows that the beneficiary owns a 100 percent interest in Satlvus Investments LI,C and 
in L C .  The record also includes a March 25, 2005 letter from the petlt~oner's chairman 
stating: 

I 

Although a direct charge of John Benson and Associates, [the beneficiary] is responsible for 
the operation of its affiliate businesses and is therefore appointed as a consulting contractor 
with his private company, Sativus Investments LLC, responsible for collecting payments to 
him. 

The dlrector denled the petition determining that the petitioner dld not possess the organizational complexity 
to require an executive due to ~ t s  low volume of sales and low levels of staffing The director noted that the 
record did not contain evidence of subordinate employees who would pcrform the day-to-day tasks associated 

1 with performing the petitloner's operational functions and did not provide evidence that the beneficiary would 
manage managenal or professional employees. 

On appeal, counsel for the petitioner re-stated the beneficiary's dut~es for the petitioner and again referenced 
the beneficiary's duties for the petitioner's purported ~nsurance divis~on. ~ 
~ou*se l  does not provide new evidence and doer not ind~cate how the director's decislon IS in error. 
~owkver ,  for the record, the AAO observes that the petitioner states that it does not dlrectly employ the 
beneficiary. The record suggests that the beneficiary is self-employed by h ~ s  own separately owned and 
cont<olled organizations and that hls consulting services are for h ~ r c  to other companies. The benefic~ary's 
services for his own companies, the companies included in the cannot bc considered duties 
for the petitioner. For this visa classification, the beneficiary "must seek to enter the Unlted States in order to 
continue to render his services to the same employer or to a subsidiary or affil~ate thereof ln a capacity that IS  

managenal or executive." See section 203(b)(l)(C) of the Act, 8 U.S.C. \\ 1 1 53(b)( 1 )(C).  As the pet~tioner 
does not employ the beneficiary, the petitioner has not established an essential element of this visa 
classification. The beneficiary IS not seeking to enter the Unlted States 111 order to continue to render services 
to the same employer or to a subsidiary or affiliate. 

Even ~f the petltloner employed the beneficiary, the record does not contaln sufficient evidence to establish 
that the beneficiary's duties for the petitloner would be primarily managerlal or cxecutlve The definitions of 
executive and managerial capacity have two parts. First, the petitioner must show that the beneficlary 
performs the high level responsibilities that are spe'cified in the definitions. Second, the petltloncr must prove 
that the benefic~arypritt~arlly performs these specified respons~bilitles and does not spend a majority of his or 
her time on day-to-day Functions. Cl~umnpzoii World, Inc v INS, 940 F 2d 1533 ( l able), 1991 WL 144470 
(9th Cir. July 30, 1991). The pet~tioner initially provided a broad descr~pt~on of the beneficiary's duties that 
suggested that the beneficlary would provide market analysis services for the petitloner. The petitloner's 
elaboration of the beneficiary's duties on appeal, indicated that in addltion to market analysis, the benefic~ary 



would build financial models, identify new markets and opportunities, implement new products into the 
11 marl&, and order, review, and approve all medical'reports required for qualification of life insurance policy 
1 stock. These are the duties of an individual a c t ~ a l l ~ ' ~ ~ r - f o r m i n g  entrepreneurial and marketing functions. The 

petitioner has not explained how these duties comprise primarily managerial or executive functions rather 
than 'the performance of the necessary operational functions of the petitioner. An employee who primarily 11 performs the tasks necessary to produce a product or, t ~ ' ~ r o v i d e  services is not considered to be employed in a 

li managerial or executive capacity. Matter of Church Scientology Intcrrzutiotzal, I9 I&N Dec. 593, 604 (Comm. 
19889. . ~ 

I, 
\ , .  

t r , , .  . 

~ o r k o v e r ,  the beneficiary's oversight of daily' ope;ations does not convey an understanding of the 
benebciary's daily duties. Reciting the beneficiary's vague job responsibilities or broadly-cast business 
objectives is not sufficient; the regulations require a detailed description of the beneficiary's daily job duties. 
The petitioner has failed to answer a critical question in this case: What does the beneficiary primarily do on a 
daily, basis? The actual duties themselves will reveal the true nature of the employment. Fedirl Bros. Co., 
Ltd. b. Suva, 724 F. Supp. 1103, 1108 (E.D.N.Y. 19891, afld,  905 F.2d 41 (2d. Cir. 1990). The 'petitioner's 
referknce to the beneficiary's new responsibilities after the petition was filed is not probative. A petitioner 
mustestablish eligibility at the time of filing; a petition cannot be approved at a future date after the petitioner 
or beneficiary becomes eligible under a new set of facts Matter ofKafighok, 14 I&N Dec. 45. 49 (Comm. 

, , 

197 I:$. ; ,' * ~ :  . 
, . . . I ..I / 

The betitloner has not prov~ded evidence that the benef%xary will perform primarily managerial or executive 
duties for the petitioner. For this additional reason, the petition will not be approved. 

I, 
I 

The bext issue in thls matter is whether the petltloner has established that the beneficiary had been employed 
for the cla~med fore~gn entlty for one year prior to enter~ng the United States as a nonlmmlgrant. In its May 

I 

19, 2004 letter appended to the petition, the petitioner stated that the beneficiary had jolned the forclgn entity 
in 1994 and in January 1997 became the foreign ent~ty's executive director and chief operating officer. The 
petitioner stated that: 

[The beneficiary] was responsible for the daily management of the company's operation as 
well as staff. In addition, [the beneficiary] established pre-marketing administrative 
processes as well as joint venture arrangements [with] U.S. business associates. [The 
beneficiary] also administered operations of all' property activities of [the foreign entity]. 
Prior to leaving for the U.S., [the beneficiary] also coordinated and irnpleinented our 
corporate downsizing processes in preparation ~f ' es tab i i sh in~ our subsidiary, [the petitioner], . , .  , 
in the U.S. . ) . . .  

On February 1, 2005, the director requested a more detailed descript~on of the benefic~ary's dutles including 
what the beneficiary would do In the day-to-day execution of h ~ s  posltlon, the percentage of time the 
beneficiary would spend in each of the llsted duties, and a list of the employees under the beneficiary's 
direction. The director also requested the foreign ent~ty's organizational chart including the names of all 
executives, managers, supervisors, and number of employees w~thln each department or subdivision. The 
director further requested the foreign entity's payroll records pertaining to the beneficiary. 

I 



The betitioner did not provide a response to the director's request for evidence. The petitioner supplied 
curr4nnt organizational charts and did not include information pertinent to the beneticiary'r position with the 
forei 'b  entity prior to the beneficiary's entry into the United States as a nonimmigrant. 

The dlrector denled the petition, obsewmg that the beneficiary had fa~led to respond to his request for further 
detail regarding the beneficiary's dutles for the foreign entity and had faded to prov~de the requested payroll 
records. The d~rector determined that the petitioner h8d not submitted suffic~ent ev~dence to establish this 
element of the vlsa classification. 

I 
On appeal, counsel for the petitioner re-stated the petitioner's initial job description for the beneficiary's 
posltlon with the fore~gn entlty. Counsel also explained that the forelgn entity had not kept payroll records as 
far back as 1997 but that the foreign ent~ty's cha~rman and chlef executive officer had confirmed the 
benefic~ary's foreign employment. 

Couiisel again failed to identify any erroneous conclusion of law or statement of fact as a basis for the appeal 
on this issue. Counsel's explanation that the foreign entity had not kept payroll records from 1997 is 
acknibwledged; however, the record still does not provide sufficient information regarding the beneficiary's 

i actual daily duties, for the foreign entity and does not establish that the foreign entity actually employed the 
benehciary for one year prior to entering the United Stater as a nonimmigmnt The actual duties themselves 
revesl the true nature of the employment. Fedin Bros. Co., Ltd. 1). Sava, 724 F. Supp. at 1108. The 
unsubported statements of counsel on appeal or in imbtion are not evidence and thus are not entltled to any 
evidkntiary weight. See INS v. Phinpathya, 464 ~ . ~ : ' 1 8 3 ,  188-89 n.6 (1984); Matter of Ramire,--Sanchez, 17 

( : 

I&N!D~C. at 503. . .._ . , 
' , ,., .' 

I 
The ,record is insufficient to establish that the beneficiary was employed in a primarily managerial or 
executive capacity for the foreign entity for one year prior to his entry into the United States as a 

I nonimmigrant. For this additional reason, the petition will not be approved. 
I 

The next issue in these proceed~ngs 1s to determine whether the pet~tioner has cstabl~shed ~ t s  a b ~ l ~ t y  to pay the 
benekciary the proffered wage. 

The regulation at 8 C.F.R. 4 204.5(g)(2) states, in pertinent part: 

Abrllty of prospective enzployer to pa)' wage. Any petltion filed by or for an 
employment-based immigrant whlch requires an offer of employment must be accompanied 
by evidence that the prospective Unlted States employer has the ab~lity to pay the proffered 
wage. The pet~tioner must demonstrate this ability at the tlme the prlorlty date is established 
and contlnulng unt~l  the beneficiary obtains lawful permanent residence. Ev~dence of this 
abil~ty shall be m the form of cop~es of annual reports, federal tax returns, or aud~ted financial 
statements. 
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In analyzing a petitioner's ability to pay the proffered wage, the fundamental focus is whether the employer is 
making a "realistic" or credible job offer and has the financial ability to satisfy the proffered wage. Matter of' 
Great Wall, 16 I&N Dec. 142, 145 (Acting Reg. Comm. 1977). 

In this matter, and as observed above, the record shows that the petitioner does not employ the beneficiary; 
but rather that two companies owned and controlled by the beneficiary employ him. The record further shows 
that the beneficiary has received no payment from.the petitioner and that the netitioher is not generating . . V U 

income. Counsel's assertion on appeal that n v e s t m e n t s ,   pays the beneficiary and is 
the petitioner's wholly-owned subsidiary is not substantiated by the record. The record shows that the 
beneficiary's wholly-owned company owns the majorlty percentage interest in ~ n v e s t t n e n t s ,  
LLC. The record does not provlde evldence showlng that the pet~tioner owns and controls or is sufficiently 
affiliated with the beneficlary's company, for immlgrat~on purposes, to direct the payment of the beneficiary's 
salary. The record does not provlde evldence that the petitioner has paid the beneficiaiy In the past, has 
generated sufficient net income, or has sufficient net assets to pay the beneficiary the proffered annual wage 
of $150,000. For this add~tlonal reason, the petitlon wlll not be approved 

The last issue in t h s  proceeding is whether the petitioner has established that it had been doing business for one 
year prior to filing the petition. Title 8, Code of Federal Regulations, section 204.5(j)(3) states: . 

(i) Required evidence. A petition for a multinational executive or manager must be 
accompanied by a statement from an authorized official of the petitioning United States 
employer which demonstrates that: . . 

(D) The prospective United States employer has been dolng buslness for at least one 
year. 

The regulation at 8 C.F.R. 8 204.50)(2) states m pertinent part: "Domg Bu~~tze.\~ means the regular, systematic, 
and continuous provision of goods andlor servlces by a firm, corporat~on, or other entity and does not .Include the 
mere presence of an agent or office." 

In this matter, the petition was filed in May 2004 and the petitioner's 2003 IRS ITorn1 1120, shows that the 
petitioner did not generate income, did not pay salaries or wages, and did not hold significant assets in the 
2003 year. Based on this information, the petitioner has not established that the petitioner had been 
conducting business in 2003, the year prior to the petitioner filing the petition. Further, the record does not 
contain sufficient evidence that the petitioner conducted business after the petition was filed. The AAO 
acknowledges that the beneficiary's companies were attempting to enter into agreements and initiate new 
product lines but the petitioner has not shown how it would benefit from or be sufficiently involved in such 
business. The record is not sufficient to establish that the petitioner is doing business as defined in the 
regulations. For this additional reason, the petition will'not be approved. 

. . . , 
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The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 ,of the Act, 8 U.S.C. 4 1361. Here, that burden has 

. , not been met. . , 

The AAO acknowledges that CIS approved other petitions that had been previously filed on behalf of the 
beneficiary. With regard to the similarity of the eligibility criteria, the AAO acknowledges that both the 
immigrant and nonimmigrant visa classifications rely on the same definitions of managerial and executive 
capacity. See $8 101(a)(44)(A) and (B) of the Act, 8 U.S.C. Q: 1101(a)(44). Although the statutory definitions 
for managerial and executive capacity are the same, the question of overall eligibility requires a 
comprehensive review of all of the provisions, not just the definitions of managerial and executive capacity. 
There are significant differences between the noniinmigrant visa classification, which allows an alien to enter 
the United States temporarily for no more than seven years, and an immigrant visa petition, which permits an 
alien to apply for permanent residence in the United States and, if granted, ultimately apply for naturalization 
as a United States citizen. C j  §$ 204 and 214 of the Act, 8 U.S.C. EjQ: 1154 and 1184; sec also 9 316 of the 
Act, 8 U.S.C. $ 1427. 

In general, given the permanent nature of the benefit sought, immigrant petitions are given far greater scrutiny 
by CIS than nonirnmigrant petitions. Accordingly, many Form 1-140 immigrant petitions are denied after CIS 
approves prior nonimmigrant Form 1-129 L-1 petitions. Set., e.g., Q Data Constrlring, Itzc. v. INS, 293 F .  
Supp. 2d 25 (D.D.C. 2003); IKEA US v. US Dept:of J~rstice, 48 F .  Supp. 2d 22 (D.D.C. 1999); Fedin 
Brothers Co. Ltd. v. Suva, 724 F. Supp. 1103 (E.D.N..Y. 1989). Because CIS spends less time reviewing 
Form 1-129 nonimmigrant petitions than Form 1-140 immigrant petitions, some nonimmigrant L-IA petitions 
are simply approved in error. Q Data Conszrlting, ~nc : ' v .  INS, 293 F .  Supp. 2d at 29-30; see also 8 C.F.R. 
$ 214.2(1)(14)(i)(requiring no supporting documentation to file a petition to extend an L-1A petition's 
validity). 

. 

Moreover each nonimmigrant and immigrant petition, is a separate record of proceeding with a separate 
burden of proof; each petition must stand on its 'own individual merits. The approval of a nonimrnigrant 
petition does not guarantee that CIS will approve an immigrant petition filed on behalf of the same 
beneficiary. As the evidence submitted with this petition does not establish eligibility for the benefit sought, 
the director was justified in departing from previous nonimmigrant approvals by denying' the immigrant 
petition. 

In add~tion, ~f the previous nonimmigrant petitions were approved based on the same unsupported assert~ons 
that are contalned in the current record, the approval would const~tute rnaterlal and gross error on the part of 
the director. The AAO 1s not required to approve applicat~ons or pet~tions where e l i g ~ b ~ l ~ t y  has not been 
demonstrated, merely because of prior approvals that may have been erroneous. See, e g Matter ofCl~urch 
Sczentology i~zternatlonal, 19 I&N Dec. 593, 597 (Comm. 1988). I t  would be absurd to suggest that CIS or 
any agency must treat acknowledged errors as b ~ n d ~ n g  precedent S z r ~ ~ e v  Engg Lt(l \J Montgotnei~; 825 F 2d 
1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). 



Further, the AAO's authority over the service centers is comparable to the relationship between a court of 
appeals and a district court. Even if a service center director had approved the nonimmigrant petitions on 
behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service 
center. Louisiana Philharmonic Orchestra v. INS,' 2000 WL 282785 (E.D. La.), uf fd ,  248 F.3d 1 139 (5th Cir. 
2001), cert. denied, 122 S.Ct. 5 1  (2001). The petitioner has not provided evidence or argument on appeal 
sufficient to overcome the director's decision. 

Finally, the AAO observes that the director was justified in departing from the previous nonirnmigrant 
approvals in this-matter; the director should review the previous nonimmigrant approvals for revocation 
pursuant to 8 C.F.R. $ 2 14.2(1)(9)(iii). . I s  

ORDER: The appeal is dismissed. 


