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DISCUSSION: The Director, Vermont Service Center, denied the employment-based petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal.

The petitioner filed the instant immigrant petition seeking to classify the beneficiary as a multinational
manager or executive pursuant to Section 203(b)(1)(C) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1153(b)(1)(C). The petitioner is a corporation organized under the laws of the State of New York
that is operating as a wholesaler of textiles. The petitioner seeks to employ the beneficiary as its vice-
president of sales and production management for silk garments.

The director denied the petition concluding that the petitioner had not demonstrated that the beneficiary
would be employed by the United States entity in a primarily managerial or executive capacity.

On appeal, counsel claims that Citizenship and Immigration Services (CIS) erred in denying the immigrant
petition based on the staffing levels of the organization. Counsel states that the petitioner's limited
subordinate staff should not be a factor, as the beneficiary would be employed as a "functional
manager/executive." Counsel submits a brief and additional documentary evidence in support of the appeal.

Section 203(b) of the Act states, in pertinent part:

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * *

(C) Certain Multinational Executives and Managers. — An alien is
described in this subparagraph if the alien, in the 3 years preceding the time
of the alien's application for classification and admission into the United
States under this subparagraph, has been employed for at least 1 year by a
firm or corporation or other legal entity or an affiliate or subsidiary thereof
and who seeks to enter the United States in order to continue to render
services to the same employer or to a subsidiary or affiliate thereof in a
capacity that is managerial or executive.

The language of the statute is specific in limiting this provision to only those executives or managers who
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form I-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
statement, which indicates that the alien is to be employed in the United States in a managerial or executive
capacity. Such a statement must clearly describe the duties to be performed by the alien.

The issue in this proceeding is whether the beneficiary would be employed by the United States company in a
primarily managerial or executive capacity.
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Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

The term "managerial capacity” means an assignment within an organization in which the employee
primarily-

(1) Manages the organization, or a department, subdivision, function, or component of
the organization;

(1) Supervises and controls the work of other supervisory, professional, or managerial
employees, or manages an essential function within the organization, or a department or
subdivision of the organization;

(i)  Has the authority to hire and fire or recommend those as well as other personnel actions
(such as promotion and leave authorization) if another employee or other employees are directly
supervised; if no other employee is directly supervised, functions at a senior level within the
organizational hierarchy or with respect to the function managed; and

(iv)  Exercises discretion over the day-to-day operations of the activity or function for which
the employee has authority. A first-line supervisor is not considered to be acting in a managerial

capacity merely by virtue of the supervisor's supervisory duties unless the employees supervised
are professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term "executive capacity" means an assignment within an organization in which the employee
p Y

primarily-
@) Directs the management of the organization or a major component or function of the
organization;

(1) Establishes the goals and policies of the organization, component, or function;
(i)  Exercises wide latitude in discretionary decision-making; and

(1) Receives only general supervision or direction from higher level executives, the board of
directors, or stockholders of the organization.

The petitioner filed the instant immigrant petition on April 8, 2004 noting that the beneficiary would be
employed as its vice-president of sales and production management for silk garments. In an attached letter,
dated March 19, 2004, the petitioner outlined the following job duties associated with the beneficiary's
proposed position:

Manages the silk, knitwear and woven garment product line and the department. Develops
silk and woven apparel market in the United States. Develops and formulates sales strategies
and policies for the silk, knitwear and woven apparel market. Formulates pricing policy and
has full discretionary authority to set prices for product sales. He chooses the factories for
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product manufacture. He negotiates and executes contracts. He liaises with the home office,
factory managers and US buyers. He has authority to recommend personnel actions. He
functions at a senior level of the organization with regard to the department and the product
line. He has full discretionary authority with regard to decision-making in the silk and woven
garments department and the lines. He will continue to be employed in this same capacity
after [h]e receives his permanent residence.

The petitioner attached a statement describing the beneficiary's "daily duties in a week." As the statement is
part of the record, it will not be entirely repeated herein.

In its March 2004 letter, the petitioner also stated that its business involves the import of textiles and garments
from the People's Republic of China to the United States and the wholesale of these products in the United
States. The petitioner explained that its products are sold through its sales force as well as through brokers
and at trade shows, and noted that because products are shipped directly from China to its customers in the
United States it does not incur inventory costs. The petitioner stated that it presently employs three vice-
presidents of sales and production management who manage the wholesale of home textiles, finished fabrics
and silk, and woven garments. The petitioner also noted the employment of two sales secretaries, an
accounting clerk, and a sales representative, explaining that its business as a wholesaler does not require a
large staff. The petitioner further noted its "long term arrangement" with a company contracted to sell the
petitioner's products. In an appended organizational chart, the petitioner named the three positions of vice-
president, yet identified two sales managers and a sales secretary as its subordinate staff.

The petitioner attached an April 1, 2004 letter from its president confirming the "permanent” position of vice-
president of sales and product management for silk, knitwear and woven garments offered to the beneficiary
for a monthly salary of $2,800.

The director issued a decision dated December 29, 2004 stating that the petitioner had failed to demonstrate
that the beneficiary would be employed by the United States entity in a primarily managerial or executive
capacity. Specifically, the director stated "[t]he record does not include sufficient documentation to clearly
establish that the beneficiary's managerial experience and education qualifies him/her as an
Executive/Manager while employed by your organization." The director stated that the petitioner's
restatement of the statutory definitions of "managerial capacity” and "executive capacity" is not sufficient for
demonstrating the beneficiary's employment in a qualifying capacity. The director also determined that
despite the beneficiary's job title, it did not appear that the "size and nature" of the petitioning organization
would support the beneficiary in a primarily managerial or executive position. The director concluded that
the limited amount of $59,038 paid in salaries by the petitioner in 2002 did not represent the employment of a
managerial, professional or supervisory support staff. The director also concluded that the beneficiary would
be primarily performing non-managerial day-to-day operations of producing a product or providing a service
of the petitioning entity. Consequently, the director denied the petition.

Counsel filed an appeal January 31, 2005, claiming that CIS erroneously relied on the petitioner's staffing
levels in its denial of the immigrant petition. In a subsequently submitted appellate brief, counsel outlines the
statutory definitions of "managerial capacity” and "executive capacity," stating that the beneficiary's
employment as a "Manager/Executive”" would "[fit] within the meaning of the INA [definitions]." Counsel
states "the beneficiary is acting as an executive/manager of the product management function and will operate
at a senior level within the entity's hierarchy or with respect to the function." As evidence of the beneficiary's
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employment in a qualifying capacity, counsel submits and references the beneficiary's business
correspondence, noting that it illustrates the beneficiary "making strategic policy decisions with regard to the
product,”" "exercising discretionary authority with regard to the management of the product function," and
"functioning at a senior level of the organization with respect to the function managed.” Counsel also submits
a letter from the petitioner's president, dated January 29, 2005, in which the president explains the petitioner's
role as a wholesaler and its use of a sales agent, sales representative and brokerage agent to sell and ship its
products. The president states that the beneficiary does not solicit new customers or sell products, but instead
"[h]is function is to manage the product, from its creation to its sale." The petitioner's president restates the
job duties outlined in the March 2004 letter, and provides the following examples of the beneficiary's

responsibilities:

[The beneficiary] is responsible for choosing the factory in China [to supply textiles for an
order]. During the course of the manufacturing process, there must be modifications made in
the process. [The beneficiary] directs the factory to make these modifications. For example,
as the correspondence shows, the end use as Walmart tests the product. Sometimes, the
product fails because the color doesn't meet their [specifications]. The quality of the fabric
may be different than the sample. It is the responsibility of the beneficiary to make sure that
the end user gets the product it ordered. The beneficiary will make the discretionary decision
to ensure that this happens. The business correspondent documents this.

If there is a problem with the factory such as was the case as indicated in the documentation
where a factory failed because wage and hours laws were not being complied with and the
end user Walmart demanded that the factory comply, it was the beneficiary's responsibility to
ensure that the factory either complies or the factory is changed at the beneficiary's direction.
If the factory need[s] to be changed, the beneficiary would liaise with the home office to find
another factory more suitable for manufacturing the product and compliant with the law. The
business correspondence documents this.

Counsel agrees with the director's finding that the beneficiary is not managing a subordinate staff of
managerial employees, stating that rather, the beneficiary is managing the function of the production and sale
of the petitioner's products. Counsel states that the beneficiary's "management of the product function"
includes "directing the factory to make modifications to [the] product, choosing or changing the factory,
insuring quality control, authorizing credit, setting prices, etc." Counsel explains that the beneficiary may
also authorize wire transfers and make decisions to eliminating inventory or issue commissions to sales
representatives. Counsel challenges the director's finding that the beneficiary would perform non-qualifying
functions of the business, noting that the petitioner's Internal Revenue Service (IRS) Forms W-2, Wage and
Tax Statement, and IRS Form 1099, Miscellaneous Income, identify subordinate non-executive and non-
managerial employees who perform the daily functions associated with producing the petitioner's product.
Counsel contends that the relevant statute requires CIS to take into account the reasonable needs of the
petitioner in light of its overall purpose and stage of development if staffing levels are used as a factor in
determining employment in a managerial or executive capacity.

Counsel notes on appeal the director's failure to issue a request for additional evidence prior to denying the
immigrant petition. Counsel notes changes in CIS policy regarding the issuance of a request for evidence,
and states that the petitioner should have been given an opportunity to submit any additional evidence
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necessary to the approval of the petition. Counsel contends that regardless of this omission, the petitioner
established eligibility for the immigrant visa at the time the petition was filed.

Upon review, the petitioner has not established that the beneficiary would be employed by the petitioning
entity in a primarily managerial or executive capacity.

The petitioner does not specifically identify whether the beneficiary would be primarily engaged in
managerial duties under section 101(a)(44)(A) of the Act, or primarily executive duties under section
101(a)(44)(B) of the Act. A petitioner may not claim to employ a beneficiary as a hybrid
"executive/manager” and rely on partial sections of the two statutory definitions. Here, counsel repeatedly
refers to the beneficiary as a "Manager/Executive," while the petitioner references the beneficiary's "executive
capacity” in its March 19, 2004 letter. Additionally, in its description of the beneficiary's job duties, the
petitioner alternates between the criteria for "managerial capacity” and "executive capacity,” stating that the
beneficiary would "[m]anage the . . . garment product line and department," yet would also formulate
strategies and policies as well as exercise discretionary authority with regard to decision-making for the
department's garment lines. If the petitioner chooses to represent the beneficiary as both an executive and a
manager, it must establish that the beneficiary meets each of the four criteria set forth in the statutory

definition for executive and the statutory definition for manager.

When examining the executive or managerial capacity of the beneficiary, the AAO will look to the
petitioner's description of the job duties. See 8 C.F.R. § 204.5()(5). The petitioner claims that the beneficiary
would be employed as a functional manager during which he would manage the petitioner's product, "from its
creation to its sale.” The term "function manager" applies generally when a beneficiary does not supervise or
control the work of a subordinate staff but instead is primarily responsible for managing an "essential
function" within the organization. See section 101(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii).
The term "essential function” is not defined by statute or regulation. If a petitioner claims that the beneficiary
is managing an essential function, the petitioner must furnish a written job offer that clearly describes the
duties to be performed, i.e. identify the function with specificity, articulate the essential nature of the function,
and establish the proportion of the beneficiary's daily duties attributed to managing the essential function.
8 CF.R. § 204.5G)(5). In addition, the petitioner's description of the beneficiary's daily duties must
demonstrate that the beneficiary manages the function rather than performs the duties related to the function.

The petitioner has not established that the beneficiary would primarily manage the sale and production of
garments as claimed on appeal. While the petitioner claims that the beneficiary is not personally selling the
garments marketed by the petitioner, the beneficiary's job description and the statement of his "daily duties”
state that the beneficiary negotiates and executes sales contracts, and personally meets with designers and
buyers to show samples and "discuss the selling arrangement." Despite the petitioner's representations, it
appears that the beneficiary is personally responsible for performing the non-qualifying sales functions of the
business. Additionally, the correspondence submitted on appeal indicates that the beneficiary is responsible
for any subsequent communications with the petitioner's customers and factories, including product pricing
and specifications. As a liaison between the foreign factories and the United States clients, the beneficiary is
performing such routine business functions as monitoring the production of garments, verifying and changing
orders, and confirming shipments from the factories and deliveries to its clients. An employee who primarily
performs the tasks necessary to produce a product or to provide services is not considered to be employed in a
managerial or executive capacity. Boyang, Ltd. v. LN.S., 67 F.3d 305 (Table), 1995 WL 576839 (9th Cir,
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1995)(citing Matter of Church Scientology International, 19 1&N Dec. 593, 604 (Comm. 1988)). In this
matter, the petitioner has not provided evidence that the beneficiary manages an essential function.

Counsel correctly observes that a company's size alone, without taking into account the reasonable needs of
the organization, may not be the determining factor in denying a visa to a multinational manager or executive.
See § 101(a)(44)(C) of the Act, 8 U.S.C. § 1101(a)(44)(C). However, it is appropriate for CIS to consider the
size of the petitioning company in conjunction with other relevant factors, such as a company's small
personnel size, the absence of employees who would perform the non-managerial or non-executive operations
of the company, or a "shell company" that does not conduct business in a regular and continuous manner. See,
e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size of a company may be especially
relevant when CIS notes discrepancies in the record and fails to believe that the facts asserted are true. /d.

At the time of filing, the petitioner was a sixteen-year-old company that employed the beneficiary as vice-
president of sales and production for silk garments, plus two additional vice-presidents of sales and
production, a sales representative, two sales secretaries, and an accounting clerk. The petitioner also
indicated the use of a sales agent and customs broker. The AAO notes that the staff described by the
petitioner in its March 2004 letter is different from the positions identified on the petitioner's organizational
chart. The petitioner has not provided a description of the job duties performed by its subordinate staff, which
would confirm that the beneficiary is relieved from performing the non-qualifying day-to-day functions of the
business. Of specific importance are the job duties performed by the petitioner's sales agent and sales
representative, as it would clarify whether the beneficiary would be relieved from personally performing the
sales duties previously discussed. Based on the petitioner's representations, it does not appear that the
reasonable needs of the petitioning company, which predominantly include selling the garments imported by
the petitioner, might plausibly be met by the services of the beneficiary and the claimed subordinate staff.
Regardless, the reasonable needs of the petitioner serve only as a factor in evaluating the lack of staff in the
context of reviewing the claimed managerial or executive duties. The petitioner must still establish that the
beneficiary is to be employed in the United States in a primarily managerial or executive capacity, pursuant to
sections 101(a)(44)(A) and (B) or the Act. As discussed above, the petitioner has not established this
essential element of eligibility.

Counsel contends on appeal that the director violated 8 C.F.R. § 103.2(b)(8) by failing to request further
evidence before denying the petition. The cited regulation requires the director to request additional evidence
in instances "where there is no evidence of ineligibility, and initial evidence or eligibility information is
missing." Id. The director is not required to issue a request for further information in every potentially
deniable case. If the director determines that the initial evidence supports a decision of denial, the cited
regulation does not require solicitation of further documentation.

Furthermore, even if the director had committed a procedural error by failing to solicit further evidence, it is
not clear what remedy would be appropriate beyond the appeal process itself. The petitioner has in fact
supplemented the record on appeal, and therefore it would serve no useful purpose to remand the case simply
to afford the petitioner the opportunity to supplement the record with new evidence. The AAO has
considered the newly submitted evidence in this proceeding.

Based on the foregoing discussion, the petitioner has failed to establish that the beneficiary would be
employed by the United States entity in a primarily managerial or executive capacity. Accordingly, the
appeal will be dismissed.
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It is unclear from the director's December 29, 2004 decision whether he made the additional finding that the
beneficiary was not employed by the foreign entity in a primarily managerial or executive capacity as
required in section 203(b)(1)(C) of the Act. In his statement on appeal, the petitioner's president addresses the
director's reference to the beneficiary's foreign duties. For purposes of conclusiveness, the AAO will consider
this issue.

The petitioner has not demonstrated that the beneficiary was employed by the foreign entity in a primarily
managerial or executive capacity. In its March 19, 2004 letter, the petitioner provided a vague description of
the beneficiary's overseas employment as the company's manager of the garment department, stating that the
beneficiary "developed and formulated sales strategies and policies," "formulated pricing policy," "chose the
products to be sold," "controlled various parts of the manufacturing process," prepared personnel reports, and
made personnel suggestions to the general manager. The petitioner's broadly-cast descriptions of the job
responsibilities held by the beneficiary do not provide a sufficient outline of the specific day-to-day
managerial or executive job duties performed by the beneficiary while employed abroad. Specifics are clearly
an important indication of whether a beneficiary's duties are primarily executive or managerial in nature,
otherwise meeting the definitions would simply be a matter of reiterating the regulations. Fedin Bros. Co.,
Ltd. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). While the petitioner also
notes that the beneficiary managed the work of a deputy manager, two supervisors and two quality control
engineers, there is no additional evidence of the job duties performed by the claimed subordinate employees
which would confirm the beneficiary's employment in a primarily managerial or executive capacity. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the burden of
proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Although the petitioner indicated that
additional documentation would be submitted to establish the beneficiary’s employment with the foreign
entity in a managerial or executive capacity, the AAO has not received supplemental evidence. As a result,
the AAO cannot conclude that the beneficiary was employed abroad in a primarily qualifying capacity.
Accordingly, the petition will be denied.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. Accordingly, the
director’s decision will be affirmed and the petition will be denied.

ORDER: The appeal is dismissed.



