U.S. Department of Homeland Security
20 Mass. Ave., N.W., Rm. A3042
Washington, DC 20529

ey, s Jelewed w

prevent clearly unwarranted USS. Citizenship
invasion of personal privacy and Immigration
Services

PUBLIC COPY

FILE: I Office: CALIFORNIA SERVICE CENTER ~ Dae.
WAC 03 050 53577

IN RE: Petitioner:
Beneficiary:

PETITION: Immigrant Petition for Alien Worker as a Multinationa] Executive or Manager Pursuant to
Section 203(b)( 1)(C) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)( IXC)

SEP 1 ¢ 2005

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further Inquiry must be made to that office.

e fule-

//-Zkobert P. Wiemann, Director
Administrative Appeals Office

wWww.uscis.gov



Page 2

The petitioner is a corporation organized in the State of California in March 1996 It trades in textiles and
garments. It seeks to employ the beneficiary as its president. Accordingly, the petitioner endeavors to

manager.

The director determined that the petitioner had not established that the beneficiary would be employed in a
managerial or executive capacity for the United States entity.

On appeal, counsel for the petitioner asserts that the director's decision is in error.
Section 203(b) of the Act states in pertinent part:

1) Priority Workers. -- Visas shall first be made available - - - t0 qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * *

© Certain Multinationa] Executives and Managers. -- An alien 1S
described in this subparagraph if the alien, in the 3 years preceding
the time of the alien's application for classification and admission
into the United States under this subparagraph, has been employed
for at least 1 year by a firm or corporation or other legal entity or an
affiliate or subsidiary thereof and who seeks to enter the United
States in order to continue to render services to the same employer or
to a subsidiary or affiliate thereof in a capacity that is managerial or
executive.

The language of the statute is specific in limiting this provision to only those executives and managers who
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A United States employer may file a petition on Form I-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification js required for this
classification. The prospective employer in the United States must furnish a job offer in the form of a
statement that indicates that the alien is to be employed in the United States in a managerial or executive

§ 204.5G)(5).



an executive capacity for the United States entity. The petitioner does not assert that the beneficiary will be
employed in a managerial capacity.

Section 101(a)(44)(B) of the Act, 8U.S.C. § 1101(a)(44)(B), provides:

The term "executive capacity” means an assignment within an organization in which the
employee primarily

I. directs the management of the organization or a major component or function
of the organization;

1. establishes the goals and policies of the organization, component, or
function;

iii, exercises wide latitude in discretionary decision making; and

iv. receives only general supervision or direction from higher level executives,

the board of directors, or stockholders of the organization.

In a November 28, 2002 letter appended to the Form 1-140, Immigrant Petition for Alien Worker, the
petitioner indicated:

As the President of Sunmore USA, [the beneficiary] is responsible for setting up corporate
policies, directing contract negotiations and other business activities, overseeing the
formulation of financial programs in search of new or continuing operations, and supervising
the preparation of sales promotions to develop new markets. Furthermore, she is also
responsible for the hiring and firing of personnel, general supervision of personnel in the U.S,
office and coordinating business decisions with Sunmore China. [The beneficiary] enjoys

The petitioner also submitted a copy of its organizational chart showing the beneficiary as president and a
general manager reporting directly to her. The chart also identified individuals in the positions of sales agent,
purchasing agent, and office clerk, all reporting to the general manager.
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salary for each employee under the beneficiary's supervision; and (4) the source of remuneration of a]
employees.

markets, promoting standardization of Customer service and relations, searching for venture capital
candidates, and considering suggestions for equipment upkeep and Improvement, and buying new equipment.
Finally, the petitioner noted that the beneficiary spent 35 percent of her time Supervising managerial
employees, directing and assigning the scope of employment for managerial employees, coordinating

subordinates.
In addition, the petitioner provided descriptions of the duties of the petitioner's general manager, sales agent,

purchasing agent, and office clerk. The petitioner's déscription of the general manager's duties contained
elements similar to the beneficiary's duties such as communicating and meeting with the foreign entity's

company.

The purchasing agent's duties included receiving production packages from clients, reviewing production and
shipping details, submitting and confirming costs and receipts from manufacturers, providing al] shipping



each client.

The director determined that the beneficiary's job description and those of her subordinates did not establish
that the beneficiary would be employed in a managerial or executive position. The director also considered
the petitioner's type of business and its organizational structure, and found it unreasonable to have an
executive managing four non-professional, non-managerial employees on a day-to-day basis. The director
determined that all the petitioner's employees are responsible for performing the day-to-day tasks of the
business rather than performing the duties of a manager. The director also determined that the positions held
by the beneficiary's subordinates were not professional positions, Finally, the director determined that the
beneficiary was not a functional manager.

the number of employees under the beneficiary's direction. Counsel cites a district court decision holding that
denial of a petition on such grounds was untenable. Counsel further asserts that the petitioner's general
manager is the first-line supervisor who, along with the petitioner's three other employees, performs the
petitioner's non-qualifying duties.

Counsel's assertions are not persuasive. When €xamining the executive Or managerial capacity of the
beneficiary, the AAO will look first to the petitioner's description of the Job duties. See 8 C.F.R. § 204.5(3j)(5).
The further detail provided by the petitioner regarding the beneficiary's Job duties, and those of her
subordinates contain overlapping detail. The petitioner has not adequately delineated the duties amongst the
petitioner's employees. Specifics are clearly an important indication of whether a beneficiary's duties are
primarily executive or managerial in nature, otherwise meeting the definitions would simply be a matter of



employees who would perform the hon-managerial or non-executive operations of the company, or a "shel]
company" that does not conduct business in a regular and continuous manner. See, e.g. Systronics Corp. v.
INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size of a company may be especially relevant when CIS notes
discrepancies in the record and fails to believe that the facts asserted are true. Jg The record in this matter
does not contain obvious discrepancies, but the petitioner's submission of similarly described duties for the
president and the general manager leads the AAO to question the validity of the petitioner's claim and the
remainder of the beneficiary's claimed duties. Doubt cast on any aspect of the petitioner's proof may, of

course, lead to a reevaluation of the reliability and sufficiency of the rémaming evidence offered in support of
the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988).

the AAO would not be bound to follow the contradictory decision of a service center. Louisiang
Philharmonic Orchestrq v, INS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir. 2001), cert.
denied, 122 S.Ct. 51 (2001). Likewise, the AAO will give due consideration to the underlying reasoning
employed in a district Judge's decision when 1t is properly before the AAO, however, counse] should note that
the analysis does not have to be followed as a matter of law. See Matter of K-5-, 20 I&N Dec. 715 (BIA

duties of her subordinates, the AAQ finds upon review of the totality of the record, the petitioner has not
established that the beneficiary performs 1n a primarily executive capacity.



employer or an affiliate or subsidiary of the foreign entity. See section 203(b)(1)(C) of the Act. The petitioner
claims to be a subsidiary of the beneficiary's foreign employer.

stock ownership. Additional supporting evidence would include stock purchase agreements, subscription
agreements, corporate by-laws, minutes of relevant shareholder meetings, or other legal documents governing
the acquisition of the ownership interest. The director specifically requested that the petitioner explain the
source and reason for receiving funds not originating with the beneficiary's foreign employer.

The petitioner provided a September 27, 1997 customer receipt showing that Golden Unicorn Industria] Ltd. had
remitted $110,000 to the petitioner. The petitioner also provided a copy of its bank statement for the month
ending September 30, 1997 showing the receipt of $109,977.50 from Golden Unicom Industrial Ltd. on

the same bank statement also shows that on September 30, 1997 the petitioner transferred $90,000 out of its
account by international wire. The AAO questions why upon receipt of the funds, the petitioner transferred the
majority of the funds out of its account to an unknown beneficiary overseas, The evidence in the record does not
establish that the petitioner and the beneficiary's foreign employer enjoy a qualifying relationship as defined in
pertinent part in the regulation at 8 C.F.R. § 204.5(G)(2). " For this additional reason, the petition will not be
approved.

ORDER: The appeal is dismissed.



