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DISCUSSION: The Director, Vermont Service Center, denied the employment-based visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed the instant immigrant petition seeking to classify the beneficiary as a multinational 
manager or executive pursuant to section 203(b)(l)(C) of the Immigration and Nationality Act (the Act), 8 
U.S.C., 5 1153(b)(l)(C). The petitioner is a corporation organized under the laws of the State of New Jersey 
and the Commonwealth of Pennsylvania that is engaged in the wholesale of medical supplies. The petitioner 
seeks to employ the beneficiary as its president-chief executive officer. 

The directbr denied the petition concluding that the petitioner had not established that the beneficiary would 
be employed by the United States entity in a primarily managerial or executive capacity. 

Counsel subsequently filed an appeal. The director declined to treat the appeal as a motion, and forwarded it 
to the AAO for review. On appeal, counsel challenges the director's denial, stating that he did not provide 
"any legal basis" for the decision. Counsel claims that the petitioner is eligible for the requested immigrant 
visa petition as the beneficiary's proposed employment satisfies the statutory definitions of "managerial 
capacity" and "executive capacity." Counsel further contends that the petitioner's staff of three workers is 
sufficient to support the employment of the beneficiary in a qualifying capacity. Counsel submits an 
appellate brief in support of his claims. 

Section 203(b) of the Act states, in pertinent part: 

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who 
are aliens described in any of the following subparagraphs (A) through (C): 

(C) Certain Multinational Executives and Managers. - An alien is 
described in this subparagraph if the alien, in the 3 years preceding the time 
of the alien's application for classification and admission into the United 
States under this subparagraph, has been employed for at least 1 year by a 
firm or corporation or other legal entity or an affiliate or subsidiary thereof 
and who seeks to enter the United States in order to continue to render 
services to the same employer or to a subsidiary or affiliate thereof in a 
capacity that is managerial or executive. 

The language of the statute is specific in limiting this provision to only those executives or managers who 
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that 
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary. 

A United States employer may file a petition on Form 1-140 for classification of an alien under section 
203(b)(l)(C) of the Act as a multinational executive or manager. No labor certification is required for this 
classification. The prospective employer in the United States must furnish a job offer in the form of a 
statement which indicates that the alien is to be employed in the United States in a managerial or executive 
capacity. Such a statement must clearly describe the duties to be performed by the alien. 



The issue in this proceeding is whether the beneficiary would be employed by the United States entity in a 
primarily managerial or executive capacity. 

Section lOl(a)(#)(A) of the Act, 8 U.S.C. 5 1 101(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the employee 
primarily- 

(i) Manages the organization, or a department, subdivision, function, or component of 
the organization; 

(ii) Supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department or 
subdivision of the organization; 

(iii) Has the authority to hire and fire or recommend those as well as other personnel actions 
(such as promotion and leave authorization) if another employee or other employees are directly 
supervised; if no other employee is directly supervised, functions at a senior level within the 
organizational hierarchy or with respect to the function managed; and 

(iv) Exercises discretion over the day-today operations of the activity or function for which 
the employee has authority. A first-line supervisor is not considered to be acting in a managerial 
capacity merely by virtue of the supervisor's supervisory duties unless the employees supervised 
are professional. 

Section 101(a)(#)(B) of the Act, 8 U.S.C. 5 1101(a)(44)(B), provides: 

The term "executive capacity" means an assignment within an organization in which the employee 
primarily- 

(i) Directs the management of the organization or a major component or function of the 
organization; 

(ii) Establishes the goals and policies of the organization, component, or function; 

(iii) Exercises wide latitude in discretionary decision-making; and 

(iv) Receives only general supervision or direction from higher level executives, the board of 
directors, or stockholders of the organization. 

The petitioner filed the instant immigrant visa petition on June 9, 2004, noting the proposed employment of 
the beneficiary as its president-chief executive officer, and the employment of two additional workers. In an 
attached letter, dated April 21, 2004, the petitioner stated that in this "key" position, the beneficiary would 
maintain the following job responsibilities: 

Head of the company's management. 
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Control [Qinance and responsible for over sea's [sic] remittance. 
Develop organization[al] policies to attain the business objectives. 
Plan and set market strategy as per current circumstances. 
Responsible for all over sea's [sic] import. 
All marketing and customer service related issues handled by him. 
Hiring, training, evaluation, performance of employees. 
Lease's [sic] and [blusiness agreements. 
Review monthlylquarterly progress report to determine the trend of business. 
Report business quarterly report to the parent company in Pakistan. 

The petitioner listed objectives already met by the beneficiary during his employment as an L-1A 
nonimmigrant with the United States company, including: (1) established the method for importing supplies 
from the foreign entity and the petitioner's ECornmerce business; (2) promoted business through his 
participation in trade shows; (3) established a new product line for the petitioner and a market in which it 
would be sold; and (4) maintained compliance with the Food and Drug Administration. The petitioner noted 
that the beneficiary is currently responsible for promoting a new instrument for use in operating rooms. The 
petitioner attached the beneficiary's resume, which essentially restated that above-outlined job 
responsibilities. 

The director issued a request for additional evidence on November 4, 2004, asking that the petitioner provide 
the following evidence establishing the beneficiary's employment in a primarily managerial or executive 
capacity: (1) a comprehensive description of the beneficiary's proposed job duties; (2) a breakdown of the 
number of hours the beneficiary would devote to each of his job duties on a weekly basis; (3) an 
organizational chart of the petitioning entity; (4) a description of the positions held by each of the lower-level 
employees; and (5) photographs that depict the operation of the petitioning entity. The director observed that 
the beneficiary's proposed annual salary of $28,800 "suggests that the position does not reach the managerial 
or executive level." 

In response, counsel submitted a letter from the petitioner, dated January 17, 2005, in which the petitioner 
stated that, in his capacity as president-chief executive officer, the beneficiary would work 35 to 40 hours per 
week performing the following proposed job duties: 

Establish the system for the importation of [slurgical [i]nstruments from overseas. 

Handle the cash flow of the company and responsible for the payment and remittance to 
all our vendors and overseas wire transfers (See Attached Attachment #2, Bank 
Remittances Copy) 

Expansion of United States [clompany: hiring [and] training of support staff. 

Marketing [o]f new [plroduct [lline, [olrganized and participated in trade shows and 
exhibition in various parts of United States to [fllourish and improve the [blusiness 
[ilmage. 

Established [mlarket for the following [slurgical [ilnstruments line like: 
- Single Use Surgical Instrument. 



- Reusable Surgical Instrument. 
- Diagnostic Instruments. 
- Tungsten Carbide Instruments. 
- Point Protector Instruments. 

Plan, develop and established objectives and goals of the business and implement steps 
and measures in [plarent [clompany and US [clompany to achieve goal and [olbjectives. 

Meeting and visit with other [slurgical [ilnstruments [wlholesaler to see the trend of the 
market. 

Visit the entire customer every quarter to get their feedback and implement in our system 
to promote the sale and get more business in coming years. 

Interaction with parent company regarding the status of inventory, ordering of supplies, 
product demand and financial status etc. 

Review, analyze the business trend, cost, operation and forecast data to determine 
progress toward stated goals [and] objectives. 

Currently worpng on an Electro Surgical Instrument (Bipolar Forcep) (See Attachment 
#3 attached Brochure) 

Established the Ecommerce business for our company and designed company's website 
and CD catalogue from overseas for the convenience of online and small customers (see 
Attachment #4) 

Working on 5 10K Premarket Notification for our new line of [plroduct (Bipolar Forceps) 

Handle all matter[s] related to Food and Drug Administration and responsible for 
implement[ing] regulations set by the FDA in compliance to their Rules and Regulation, 
[allso act as a designated agent for our [plarent [clompany in FDA. (See Attachment #5) 

The petitioner noted an increase in the beneficiary's annual salary to $40,000. The petitioner identified in 
both its letter and an appended organizational chart its two full-time lower-level employees, a secretaryloffice 
coordinator and a shippinglreceiving clerk, and a part-time shipping clerk, stating that they would relieve the 
beneficiary from performing the non-qualifying functions of the petitioner's business. The petitioner provided 
a brief description of the job duties performed by each. 

In a decision dated March 7,2005, the director determined that the beneficiary would not be employed by the 
United States entity in a primarily managerial or executive capacity. The director identified the petitioner's 
staff and noted that neither of the beneficiary's subordinate employees is employed in a managerial or 
supervisory position, nor is there any indication that they are professionals. The director also observed that 
the petitioner does not employ any workers who would be responsible for its sales, advertising, marketing or 
finances. The director referenced the additional job duties performed by the beneficiary, and stated that the 
majority of the beneficiary's work is not of a managerial or executive nature. The director concluded that, 



instead, the beneficiary is likely performing as a first-line supervisor. Consequently, the director denied the 
petition. 

In an appeal filed on April 8, 2005, counsel outlines section 203(b)(l)(C) of the Act and the statutory 
definitions of "managerial capacity" and "executive capacity" and contends that the beneficiary's proposed 
employment satisfies the criteria for the employment-based petition. Counsel states that with regard to the 
beneficiary's managerial capacity, he is: (1) managing the "whole organization"; (2) responsible for hiring and 
firing personnel; and (3) exercising full discretion over the petitioner's daily operations. Counsel also states 
that the beneficiary "is performing all the four functions" described in the statutory definition of "executive 
capacity." 

Counsel notes that Citizenship and Immigration Services (CIS) may not solely consider the petitioner's 
staffing levels when determining the beneficiary's employment capacity. Counsel explains that the petitioner, 
a wholesaler rather than retailer, does not need numerous employees to operate its business. Counsel states 
the petitioner "is doing fine with the staffing level of three employees since orders are being [placed] on [the] 
telephone, [by] fax, and[/]or [on the] internet." Counsel references an increase by more than $100,000 in the 
petitioner's revenues over the past year as evidence that the petitioner "is very much active, conducting 
substantial business, and truly needs an executive or manager." Counsel contends that it is "unfair" for CIS to 
disregard the beneficiary's role in the growth of the petitioning entity, and further claims that CIS denied the 
petition without any legal basis. Counsel submits on appeal the petitioner's federal income tax return for the 
year 2004 and a copy of the petitioner's April 21,2004 letter describing the beneficiary's job duties. 

Upon review, the petitioner has not established that the beneficiary would be employed by the United States 
entity in a primarily managerial or executive capacity. 

The petitioner does not clarify whether the beneficiary is claiming to be primarily engaged in managerial 
duties under section 101(a)(44)(A) of the Act, or primarily executive duties under section 101(a)(44)(B) of 
the Act. A petitioner may not claim to employ a beneficiary as a hybrid "executive/manager" and rely on 
partial sections of the two statutory definitions. If the petitioner chooses to represent the beneficiary as both 
an executive and a manager, it must establish that the beneficiary meets each of the four criteria set forth in 
the statutory definition for executive and the statutory definition for manager. Here, the petitioner stated in its 
January 17,2005 letter that the beneficiary would be employed as an "ExecutiveIManager," and identifies job 
duties from both capacities, noting that the beneficiary would "develop organization[al] policies" and hire and 
train employees. In addition, on appeal, counsel suggests that the beneficiary satisfies the statutory criteria 
for both "managerial capacity" and "executive capacity," yet, as addressed further in the following discussion, 
has not established employment as either a manager or an executive. See sections 101(a)(44)(A) and (B) of 
the Act. The petitioner has not satisfied the essential requirement of clarifying the beneficiary's employment 
in a managerial or executive capacity. 

When examining the executive or managerial capacity of the beneficiary, the AAO will also look to the 
petitioner's description of the beneficiary's job duties. See 8 C.F.R. § 204.50)(5). The petitioner's description 
of the job duties must clearly describe the duties to be performed and indicate whether such job duties are 
either in a managerial or an executive capacity. Id. In the instant matter, the petitioner's vague and 
nonspecific description of the beneficiary's job duties fails to demonstrate what the beneficiary would do on a 
day-to-day basis. For example, the petitioner states that the beneficiary would "develop organization[al] 
policies," control the company's finances, "plan and set market strategy," "plan, develop and established [sic] 



objectives and goals of the business," and implement steps to achieve the company's goals. The petitioner, 
however, did not define the specific managerial or executive tasks related to these responsibilities, or the 
company's goals, policies, or strategies to be managed or directed by the beneficiary. Specifics are clearly an 
important indication of whether a beneficiary's duties are primarily executive or managerial in nature, 
otherwise meeting the definitions would simply be a matter of reiterating the regulations. Fedin Bros. Co., 
Ltd. v. Suva, 724 F. Supp. 1103 (E.D.N.Y. 1989), a f d ,  905 F.2d 41 (2d. Cir. 1990). 

In addition, the petitioner indicates the beneficiary performs such tasks as handling the company's cash flow, 
payments and remittances, marketing the company's products, including developing the company's website 
and catalog, attending trade shows, meeting with wholesalers, maintaining the petitioner's inventory, and 
meeting with customers. The beneficiary is clearly responsible for personally marketing and selling the 
petitioner's products, as well as maintaining financial accounts for the company. Although requested by the 
director, the petitioner did not document what proportion of the beneficiary's time would be spent performing 
these non-managerial and non-executive functions. As a result, the AAO cannot determine whether the 
beneficiary is primarily performing managerial or executive job duties. The failure to submit requested 
evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. 
5 103.2(b)(14). 

As correctly noted by counsel on appeal, a company's size alone, without taking into account the reasonable 
needs of the organization, may not be the determining factor in denying a visa to a multinational manager or 
executive. See 5 101(a)(44)(C) of the Act, 8 U.S.C. 5 1101(a)(44)(C). However, it is appropriate for CIS to 
consider the size of the petitioning company in conjunction with other relevant factors, such as a company's 
small personnel size, the absence of employees who would perform the non-managerial or non-executive 
operations of the company, or a "shell company" that does not conduct business in a regular and continuous 
manner. See, e.g. Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size of a company may 
be especially relevant when CIS notes discrepancies in the record and fails to believe that the facts asserted 
are true. Id. 

In the instant matter, counsel contends that the petitioner's staff of three workers is sufficient to maintain the 
beneficiary's employment in a primarily managerial or executive capacity and its operations as a wholesaler. 
Counsel's assertions, however, are not supported by the record. At the time of filing the petition, the 
petitioner employed the beneficiary as the president-chief executive offer, as well as a full-time 
secretaqloffice coordinator and shippinglreceiving clerk. The petitioner indicated that, if needed, it would 
also employ a part-time shipping clerk. The AAO notes that none of the lower-level employees occupy a 
managerial, supervisory or professional position. See 8 C.F.R. 5 101(a)(44)(A)(ii). A first-line supervisor is 
not considered to be acting in a managerial capacity merely by virtue of the supervisor's supervisory duties unless 
the employees supervised are professional. 8 C.F.R. 101(a)(44)(A)(iv). Additionally, the true positions of the 
lower-levels employees are questionable, as the individual identified on the organizational chart as 
"shippinglreceiving clerk," is also named on Form 1-140 and in the petitioner's April 14, 2004 letter as its 
"Secretary" and "Manager." Doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the visa petition. 
Matter of Ho, 19 I&N Dec. 582,591 (BIA 1988). 

Moreover, counsel has not established that the subordinate employees relieve the beneficiary from performing 
the petitioner's nonqualifying business functions. As addressed previously, the beneficiary is personally 
responsible for performing the sales, marketing and finances of the company. The petitioner has not 



represented that the secretary or shippinglreceiving clerk would assume these non-managerial and non- 
executive tasks for the beneficiary. An employee who primarily performs the tasks necessary to produce a 
product or to provide services is not considered to be employed in a managerial or executive capacity. Matter 
of Church Scientology International, 19 I&N Dec. 593, 604 (Comm. 1988). As a result, petitioner has not 
demonstrated that a staff of three employees could meet its reasonable needs. 

Despite counsel's claim on appeal, the director properly considered the record and noted the beneficiary's role 
in primarily performing the sales, marketing, advertising and finances for the petitioning entity. The director 
further noted the beneficiary's position as a first-line supervisor, thereby providing a "legal basis" for the 
denial. When denying a petition, a director has an affirmative duty to explain the specific reasons for the 
denial; this duty includes informing a petitioner why the evidence failed to satisfy its burden of proof pursuant 
to section 291 of the Act, 8 U.S.C. 5 1361. See 8 C.F.R. § 103.3(a)(l)(i). The director satisfied this 
requirement. 

Based on the foregoing discussion, the petitioner has not demonstrated that the beneficiary would be 
employed by the United States entity in a primarily managerial or executive capacity. Accordingly, the 
appeal will be dismissed. 

Beyond the decision of the director, the petitioner has not demonstrated the existence of a qualifying 
relationship between the foreign and United States entities. 

The regulation and case law confirm that ownership and control are the factors that must be examined in 
determining whether a qualifying relationship exists between United States and foreign entities for purposes 
of this visa classification. Matter of Church Scientology International, 19 I&N Dec. 593 (BIA 1988); see also 
Matter of Siemens Medical Systems, Inc., 19 I&N Dec. 362 (BIA 1986); Matter of Hughes, 18 I&N Dec. 289 
(Comm. 1982). In the context of this visa petition, ownership refers to the direct or indirect legal right of 
possession of the assets of an entity with full power and authority to control; control means the direct or 
indirect legal right and authority to direct the establishment, management, and operations of an entity. Matter 
of Church Scientology International, 19 I&N Dec. at 595. 

As general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not sufficient 
evidence to determine whether a stockholder maintains ownership and control of a corporate entity. The 
corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of relevant 
annual shareholder meetings must also be examined to determine the total number of shares issued, the exact 
number issued to the shareholder, and the subsequent percentage ownership and its effect on corporate 
control. Additionally, a petitioning company must disclose all agreements relating to the voting of shares, the 
distribution of profit, the management and direction of the subsidiary, and any other factor affecting actual 
control of the entity. See Matter of Siemens Medical Systems, Inc., 19 I&N Dec. at 364-365. Without full 
disclosure of a11 relevant documents, CIS is unable to determine the elements of ownership and control. 

Here, the petitioner stated in its April 21, 2004 letter that the foreign entity is its sole shareholder. The 
petitioner, however, has not offered any documentary evidence, such as a stock certificate, corporate stock 
ledger, articles of incorporation, or corporate bylaws, to substantiate its purported ownership. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof 
in these proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Cornm. 1998) (citing Matter of Treasure Craft 
of California, 14 I&N Dec. 190 (Reg. Cornm. 1972)). 
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The AAO also notes a discrepancy in the claimed ownership reported on the petitioner's Internal Revenue 
Service (JRS) Form 1120, U.S. Corporation Income Tax Return, for the years 2003 and 2004. The petitioner 
failed to identify its foreign ownership on Schedule K of both tax returns. Furthermore, on Schedule E of its 
2003 federal tax return, the petitioner identified the beneficiary as the owner of 100% of its common stock, 
rather than the foreign corporation. The petitioner is obligated to clarify the inconsistent and conflicting 
testimony by independent and objective evidence. Matter of Ho, 19 I&N Dec. 582,591-92 (BIA 1988). As a 
result, the AAO cannot conclude that a qualifying relationship exists between the foreign and United States 
entities. For this reason, the petition will be denied. 

An application or petition that fails to comply with the technical requirements of the law may be denied by 
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), a f d .  345 F.3d 683 
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews 
appeals on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has 
not been met. 

ORDER: The appeal is dismissed. 


