U.S. Department of Homeland Security
20 Mass. Ave., N.-W., Rm. 3000
Washington, DC 20529

idéntifying data deleted to

warran U.S. Citizenship
prevent clearly unwarrg AP
S . nal privacy and Immigration
invasion of perso P Services
PUBLIC COPY

By

FILE: Office: TEXAS SERVICE CENTER Date: AUG 0 2 2006

SRC 05 256 52584

IN RE: Petitioner:
o Beneficiary:

PETITION: Immigrant Petition for Alien Worker as a Multinational Executive or Manager Pursuant to
Section 203(b)(1)(C) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(1)(C)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the décision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquji'y must be made to that office.

Robert P. Wiemann, Chief
Administrative Appeals Office

www,uscis.gov



Page 2

DISCUSSION: The preference visa petltlon was denied by the Director, Texas Serv1ce Center. The matter is
now before the Administrative Appeals Office (AAO) on appeal The appeal will be dismissed. ’

The petltl'oner is a Florida corporation operating as an 1mporter, exporter, and wholesaler of canned food. It
secks to employ the beneficiary as its pfeéident. Accordingly, the petitioner endeavors to classify the
beneficiary as an employment-based immigrant‘pur‘suant to section 203(b)(1)(C) of the Immigration ard
Nationality Act (the Act), 8 U.S.C: § 1153(b)(1)(C), as a multinational executive or manager. The director
denied the petition based on two independent findings: 1) the petitioner would not employ the beneficiary in
a managerial or executive capacity; and 2) the petitioner failed to establish that it had been doing business for
at least on¢ year prior to filing the Form 1-140 immigrant petition. o

On appeal, the petitioner submits additional evidence, which the AAO deems sufficient to overcome the
director's second ground for denying the petition. As such, the AAO will address the beneficiary's
prospective employment capacity, which is the other issue that served as a ground for the director's decision
to deny.the petition. On appeal, counsel disputes the director's findings and submits a brief in support thereof.

Section 203(b) of the Act states in pertinent part:

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who
are aliens described in any of the following subparagraphs (A) through (C):

* * * -

(C) Certain Multinational Executives and Managers. -- An alien is described
in this subparagraph if the alien, in the 3 years preceding the time of the
alien's application for classification and admission into the United States
under this subparagraph, has been employed for at least 1 year by a firm or
corporation or other legal entity or an affiliate or subsidiary thereof and who
seeks to enter the United States in order to continue to render services to the
same employer or to a subsidiary or affiliate thereof in a capacity that is
managerial or executive. :

The language of thé statute is specific in limiting this provision to only those executives and managers who
have previously worked for a firm, corporation or other legal entity, or an affiliate or subsidiary of that entity,
and who are coming to the United States to work for the same entity, or its affiliate or subsidiary.

A Umted States employer may file a petition on Form I-140 for classification of an alien under section
203(b)(1)(C) of the Act as a multinational executive or manager. No labor certification is required for this
classification. The prospective employer in the United States- must furnish a job offer in the form of a
statement which indicates. that the alien is to be employed in the United States in a managerial or executwe
capacity.-. Such a statement must clearly describe the duties to be performed by the alien.

The primary issue in this proceeding is whether the petitioner would employ .the beneficiary in the United
States.in a managerial or executive capacity. ‘

Section 101(a)(44)(A) of the Act, 8 U.S.C. § ll.Ol(a)(44)(A),'pr0\l/ides:
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The term "managerial capamty" means an assignment w1th1n an organization m which the
employee primarily--

() 'manages the organization, or a department subdivision, function, or
' component of the organization; :

(i) . supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;

(ii1) - if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
1s directly supervised, functions at a senior level within the organizational
hierarchy or 'with respect to the function managed; and '

(iv) exercises discretion over the day-to-day operations of the activity or function

‘ for which the employee has authority. A first-line supervisor is not

~ considered to be acting in a managerial capacity merely by virtue of the

supervisor's supervisory duties unless the employees  supervised are
professwnal : :

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term "executive capac:lty means an assignment within an organization in which the
employee primarily-- :

@) directs the management of the organization or a major component or function
- of the organization; ‘

(1)  establishes the goals and policies of the orgamzatlon component or
functlon =

(iii) exercises wide latitude in discretionary decision-making; and

@) ~ receives only general supervision or direction from higher level executives,
‘the board of directors, or stockholders of the organization.

_ In support of the petltlon the petltloner provided a letter from counsel dated August 30, 2005, which includes
the followmg statement regardlng the- beneﬁcxary s proposed position in the United States:

[The beneficiary's] job duties are direct[ing] and coordinat[ing the] company's operation,
establish[ing the] company's policies, superv1s[1ng] employees negotiat[ing] large contracts
and supervis[ing] financial mvestments

The petitioner also provided a letter datedAugust 17, 2005 from one of its purported foreign affiliates. The
letter indicated that the beneficiary's position in the United States would involve managing the petitioner's
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relations with its main suppliers and customers and controlling the supply chain management.  The letter
further stated that the petitioner currently has five employees to be managed and directed by the beneficiary.

On October 11, 2005, the director issued a request for additional evidence (RFE) instructing the petitioner to
provide the following documentation to assist in establishing the petitioner's eligibility for the immigration
benefit sought: 1) a detailed description of the beneficiary's proposed job duties with a percentage of time
assigned to each duty; 2) a list of the beneficiary's subordinates along with their job titles, job duties, and .
. educational levels; and 3) the petitiorl_er‘s quarterly tax reports for the first three quarters of 2005. '

Counsel responded on behalf of the petitioner with a letter dated December 22, 2005 in which each of the
RFE requests was addressed in turn. With regard to the beneﬁc1ary s proposed position in the United States,
counsel provided the following description:

[The beneficiary] was and will be involved in decision rhaking processes in each aspect of the
corporation, but will rely on his subordinates, [m]arketing [m]anager, and [o]peration
[m]anager, and [a]dministrative [a]ssistant to handle the day-to-day details of the business.
Further, [the beneficiary] is entrusted with directing all marketing and sales.

k* ok ok

He is responsible for direct [sic] the company, legal represent [sic] the company and execute
[sic] on [the] company's behalf any type of actions and agreements. [The beneficiary would
be] [r]esponsible for business development, [and] to establish [sic] marketing strategies. He
supervises, hire[s] and fire[s] employees He plans, develops and establish[es] [the]
company s pohcles : '

Counsel provided a breakdown of the beneficiary's main job responsibilities into the following categories:
planning; which would consume 40% of his time; operations, which would consume 30% of his time;
marketing, which would consume 10% of his time; new business, which would consume 10% of his time; and
financial responsibilities, which would consume 10% of his time. Counsel also provided the job titles for the
six positions currently filled at the U.S. entity. However, counsel d1d not prov1de employee names or state the
educational levels of the positions filled with the U.S. entlty

In a decision dated January 11, 2006, the director concluded that the petitioner failed to establish that it would
employ the beneficiary in a managerial or executive capacity. The director found that the petitioner's
description of the beneficiary's duties and the duties of his subordinates are vague and fail to define what tasks
‘each individual actually carries out in the context of the petltloner s business:

On appeal, counsel asserts that the petitioner provided sufficient evidence to establish that the beneficiary
would be employed as both a manager and-executive within the petitioning organization. In support of this
claim, counsel refers to the letter from [ I the chairwoman of an affiliate of the U.S. entity.
However, contrary to counsel's assertions, JJNNJElR merely provided a broad statement of the beneficiary's
" main responsibilities without revealing the specific duties the beneficiary would perform in an effort to carry
out those responsibilities. When examining the executive or managerial capacity of the beneficiary, the AAO
will look first to the petitioner's description of the job duties. See 8 C.F.R. § 204.5()(5). Specifics are clearly
an important indication of whether a beneficiary's duties are primarily executive or managerial in nature;
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~ otherwise meeting the definitions would simply be a matter of reiterating the regulations. Fedin Bros. Cb.,
Ltd. v. Sava, 724 F. Supp. 1103 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990).

In the instant matter, counsel appears bewildered at the director's findings in light of the beneficiary's
_ significant role as business relations manager and the degree of discretionary authority bestowed upon him.
However, the AAO cannot conclude that the beneficiary would be employed in a qualifying capacity without
an adequate understanding of the duties the beneficiary would perform on a daily basis. The fact that an
individual occupies.the most senior position within an organization and enjoys a heightened degree of
discretionary authority does not preclude that individual from performing a significant portion of that
organization's non-qualifying operational tasks. Thus, in order to establish whether a beneficiary is employed
in a qualifying capacity, Citizenship and Immigration Services (CIS) often issues RFEs to elicit further -
information about a petitioner, its employees, and the respective duties performed by those employees;
whether they are directly employed by the petitioner or are contracted on a need basis. Such an RFE was, in

fact, issued in the instant proceeding specifically listing the additional information the petitioner needed to '
provide in order to assist CIS in rendering a determination with regard to the petitioner's eligibility. However,

instead of defining the beneficiary's responsibilities by providing a specific list of duties, the petitioner,

through counsel, continued to describe the beneficiary's proposed position using general terminology, which

fails to identify what actual duties the beneficiary would perform on a daily basis. Counsel asserts that

neither statute nor regulation specifically require the petitioner to provide a detailed description of the

beneficiary's duties. However, counsel's assertion is directly contradicted by the provisions of 8 C.F.R.

§ 204.5(3)(5), which specifically states that the petitioner must furnish an offer of employment, which clearly

describes the duties to be performed by the alien. Moreover, 8 C.F.R. § 204.5(;)(3)(ii) empowers the director

with the discretionary authority to request additional information as he deems necessary.

Counsel further suggests that the beneficiary would act as function manager with the essential function
managed being negotiating and maintaining relationships with the petitioner's suppliers and purchasers. The
term "function manager" applies generally when a beneficiary does not supervise or control the work of a
~subordinate staff but instead is primarily responsible for managing an "essential function" within the
organization. See section 101(2)(44)(A)(i1) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term "essential
function" is not defined by statute or regulation. However, if a petitioner claims that the beneficiary is
managing an essential function, the petitioner must furnish a written job offer. that clearly describes the duties
to be performed, i.e., identify the function with specificity, articulate the essential nature of the function, and
establish the proportion of the beneficiary's daily duties attributed to managing the essential function. 8.
- CF.R. §204.5G)5). In addition, the petitioner's description of the beneficiary's daily duties must
demonstrate that the beneficiary manages the function rather than performs the duties-related to the function.
An employee who primarily performs the tasks necessary to produce a product or to provide services is not
considered to be employed in a managerial or executive capacity. Boyang, Ltd. v. IN.S., 67 F.3d 305 (Table),
1995 WL 576839 (9th Cir, 1995)(citing Matter of Church Scientology International, 19 1&N Dec. 593, 604
' "(Comm. 1988)). In this matter, the petitioner has not revealed who, if not the beneficiary, aqtually negotiates
with the suppliers and purchasers.” Rather, the record strongly suggests that the beneficiary himself carries out
this essential function. While counsel indicates that additional employees would be hired by December of
2006, this information is irrelevant for the purpose of determining the petitioner's eligibility, which must be
done at the time of filing, not after the petition has been filed. See Matter of Katighak, 14 1&N Dec. 45, 49
(Comm. 1971). ' : :
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On review, the record as presently constituted is not persuasive in demonstrating that the beneficiary has been
and will be employed by the U.S. petitioner in a primarily managerial or executive capacity. The record does
not establish what specific duties the beneficiary would perform as president of the U.S. petitioner. Nor does
the record show that the beneficiary would primarily supervise a subordinate staff of professional, managerial,
or supervisory personnel. Based on the lack of the necessary information, the AAO cannot affirmatively draw
a conclusion favorable to the petitioner.

Additionally, the AAO has determined that there are additional grounds, which render the petitioner ineligible
for the beneﬁt sought but which were not addressed by the director. :

The first such ground is the petitioner's fallure to meet the requlrements of 8 C F.R. § 204, 5(])(3)(1)(C) which
states that the petitioner must establish that it has a qualifying relationship with the beneficiary's foreign
employer. The regulation and case law confirm that ownership and control are the factors that must be
examined in determining whether a qualifying relationship exists. between the United States and foreign
entities for purposes of this visa classification. Matter of Church Scientology International, 19 1&N Dec.
593; see also Matter of Siemens Medical Systems, Inc., 19‘I&N Dec. 362 (BIA 1986); Matter of Hughes, 18
I&N Dec. 289 (Comm. 1982). In the context of this visa petition, ownership refers to the direct or indirect
legal right of possession of the assets of an entity with full power and authority to control; control means the

- direct or indirect legal right and authority to direct the establishment, management, and operations of an
entity. Matter of Church Scientology International, 19 1&N Dec. at 595. Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings.
Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1 998) (citing Matter of Treasure Craft of California, 14
I&N Dec. 190 (Reg. Comm. 1972)). In the instant matter, while the petitioner has provided documentation
establishing its own ownershlp and control, it did not prov1de sufficient documentation to establish similar
ownershlp for the beneficiary's foreign employer. -

. Another ground of ineligibility not previously addressed is the petitioner's failure to meet the requirements of
8 C.F.R. § 204.5()(3)(i)(B), which require enough information regarding the beneficiary's duties with the
foreign entity to determine that he was employed in a qualifying position abroad for at least one out of the
three years prior to his entry into the United States to work for the U.S. petitioner. Much like the description
of the beneficiary's position in the U.S., the petitioner's description of the beneficiary's duties abroad were
vague and failed to conVey an understanding of the duties the beneficiary carried out on'a daily basis.

Lastly, 8 CF.R. § 204.5(j)(5) requires that the petitioner submit an offer of employment as evidence to
support the Form I-140. In the instant matter, the petitioner's "offer of employment" came in the form of a
letter from counsel and another letter from the chairwoman of one of the petitioner's claimed affiliates. There
is nothing in the record that can be deemed an official offer of employment from the petitioner itself.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683
(9th Cir. 2003); see also Dor V. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis). Therefore based on the three additional grounds for ineligibility discussed in the
paragraphs above ‘this petition cannot be approved
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When the AAO denies a petition on multiple alternative grbunds a plaintiff can succeed on a éhallenge only
if it is shown that the AAO abused its discretion with respect to all of the AAO's enumerated grounds See
Spencer Enterprzses Inc. v. United States, 229 F. Supp. 2d at 1043, aﬁ"d 345 F.3d 683.

The petition will be denied for the above stated reasons, with each considéred as an independent and
alternative basis for denial. In visa petition proceedings; the burden of proving eligibility for the benefit
sought remdins entlrely with the petitioner. Sectlon 291 of the Act, 8 U.S.C. § 1361. The petitioner has not
sustamed that burden.

ORDER: The appeal is dismissed.



