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DISCUSSION: The Director, Vermont Service Center, denied the employment-based petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a corporation organized in the State of Maryland in August 2001. It claims it is a private 
investment company. It seeks to employ the beneficiary as its president. Accordingly, the petitioner 
endeavors to classify the beneficiary as an employment-based immigrant pursuant to section 203(b)(l)(C) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1153(b)(l)(C), as a multinational executive or 
manager. 

The director denied the petition on August 15, 2005, determining that the petitioner had not established: (1) 
that the beneficiary had been employed abroad in a managerial or executive capacity for one year prior to 
entering the United States as a nonimrnigrant; or (2) that the beneficiary would be employed in a primarily 
managerial or executive capacity for the United States petitioner. 

On appeal, counsel for the petitioner asserts that the description of the beneficiary's duties for both the foreign 
entity and the U.S. entity establish that the beneficiary occupies a multinational executive or managerial 
position. Counsel also submits additional evidence. 

Section 203(b) of the Act states in pertinent part: 

(1) Priority Workers. -- Visas shall first be made available . . . to qualified immigrants who 
are aliens described in any of the following subparagraphs (A) through (C): 

(C) Certain Multinational Executives and Managers. -- An alien is 
described in this subparagraph if the alien, in the 3 years preceding 
the time of the alien's application for classification and admission 
into the United States under this subparagraph, has been employed 
for at least 1 year by a firm or corporation or other legal entity or an 
affiliate or subsidiary thereof and who seeks to enter the United 
States in order to continue to render services to the same employer or 
to a subsidiary or affiliate thereof in a capacity that is managerial or 
executive. 

The language of the statute is specific in limiting this provision to only those executives and managers who 
have previously worked for the firm, corporation or other legal entity, or an affiliate or subsidiary of that 
entity, and are coming to the United States to work for the same entity, or its affiliate or subsidiary. 

A United States employer may file a petition on Form 1-140 for classification of an alien under section 
203(b)(l)(C) of the Act as a multinational executive or manager. No labor certification is required for this 
classification. The prospective employer in the United States must furnish a job offer in the form of a 
statement that indicates that the alien is to be employed in the United States in a managerial or executive 



capacity. Such a statement must clearly describe the duties to be performed by the alien. See 8 C.F.R. 
4 204.5Cj)(5). 

The first issue in this proceeding is whether the beneficiary had been employed in a managerial or executive 
capacity for the foreign entity prior to entering the United States as a nonimrnigrant. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. 4 1101(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the 
employee primarily 

i. manages the organization, or a department, subdivision, function, or 
component of the organization; 

ii. supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

... 
111. if another employee or other employees are directly supervised, has the 

authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee 
is directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

iv. exercises discretion over the day to day operations of the activity or function 
for which the employee has authority. A first line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. 4 1 101(a)(44)(B), provides: 

The term "executive capacity" means an assignment within an organization in which the 
employee primarily 

i. directs the management of the organization or a major component or function 
of the organization; 

ii. establishes the goals and policies of the organization, component, or 
function; 

... 
111. exercises wide latitude in discretionary decision making; and 



iv. receives only general supervision or direction from higher level executives, 
the board of directors, or stockholders of the organization. 

In a February 18,2004 letter appended to the petition, the beneficiary stated: 

I held the position of Sales and Marketing Manager for the Kenyan parent company at least 
for one full year. In this position, I was responsible for the following duties: marketing, 
planning, counter sales, monitoring (by developing policies); coordinated all sales and 
marketing related activities (by policies) developed plans to expedite the workflow of the 
sales department with efficient scheduling and reduced downtime in counter sales. I was also 
responsible for periodic review of prices and promotions. 

The petitioner provided a list of the foreign employees that included four directors, one storekeeper, one 
assistant storekeeper, three salesmen, and two "tinters." The petitioner also provided several letters written by 
the beneficiary on behalf of the foreign entity regarding customer's credit terms, promotion of products, and 
confirming deliveries. 

On April 21, 2005, the director requested among other things, the number of the beneficiary's subordinate 
supervisors at the foreign entity, the job title and duties of the employees the beneficiary managed, the 
executive skills the beneficiary required to perform the foreign duties and the amount of time the beneficiary 
spent on executive duties and on non-executive duties, and the beneficiary's degree of discretionary authority 
in day-to-day operations. 

In a July 11, 2005 response, counsel for the petitioner indicated that the foreign entity employed seven 
individuals in addition to the beneficiary in 2001, when the beneficiary transferred to the United States. 
Counsel indicated that the foreign entity employed two counter sales people, one person who helped with 
counter sales and delivering goods, one employee in customer service and quality assurance, one employee in 
customer help and delivery, and two paint mixers. Counsel also indicated that the beneficiary spent 85 
percent of his time on executive duties, had complete discretionary authority, and his subordinate supervisor 
was a sales supervisor/sales manager assistant. The petitioner attached a list of the foreign entity's current 
employees. The petitioner also submitted a July 14, 2005 letter signed by the foreign entity's managing 
director that contained the same job description for the beneficiary's foreign duties. The record also contains 
information that the beneficiary and three other individuals own the foreign entity. 

The director denied the petition on August 15, 2005, noting that the petitioner had indicated that the 
beneficiary was not employed in a qualifying capacity abroad prior to his entry into the United States. The 
director pointed out that the beneficiary's employment in the United States is not part of the required one-year 
employment abroad. The director concluded that the record did not establish that the beneficiary had at least 
one year of full-time employment with a qualifying entity abroad within the three-year period preceding the 
beneficiary's entry as a nonimmigrant. 

On appeal, counsel takes issue with the director's observation that the petitioner had indicated that the foreign 
entity had not employed the beneficiary for one year prior to his entry into the United States. Counsel 



contends that the petitioner had only noted that the beneficiary had been in the United States since 2001 and 
that the record demonstrates that the beneficiary had been employed abroad by the foreign entity prior to the 
beneficiary's entry into the United States as a nonimmigrant. Counsel references the documents previously 
submitted and asserts that the job description shows that the beneficiary's foreign position was managerial or 
executive. 

Counsel's assertion is not persuasive. The AAO acknowledges that the petitioner indicated that the 
beneficiary had been employed by the foreign entity prior to his entry into the United States as a 
nonimmigrant. The director's reference to the contrary is withdrawn from the decision. However, the director 
correctly determined that the record does not demonstrate that the beneficiary's duties for the foreign entity 
comprised primarily managerial or executive duties. 

When examining the managerial or executive capacity of a beneficiary, Citizenship and Immigration Services 
(CIS) reviews the totality of the record, including descriptions of a beneficiary's duties and those of his or her 
subordinate employees, the nature of the petitioner's business, the employment and remuneration of 
employees, and any other facts contributing to a complete understanding of a beneficiary's actual role in a 
business. The AAO will look first to the petitioner's description of the beneficiary's job duties for the foreign 
entity. See 8 C.F.R. !j 204.5(j)(5). A petitioner may not claim a beneficiary is to be employed as a hybrid 
"executive/manager" and rely on partial sections of the two statutory definitions. A petitioner must establish 
that a beneficiary meets each of the four criteria set forth in the statutory definition for executive and the 
statutory definition for manager if it is representing the beneficiary is both an executive and a manager. 

The petitioner has provided a general description of the beneficiary's duties for the foreign entity. The 
beneficiary indicated that he was involved in marketing, a fact substantiated by some of the letters submitted 
in support of the petition; and involved in counter sales. However, these two tasks are not traditionally 
considered managerial or executive tasks, but rather tasks necessary to operate the foreign entity's business as 
a paint store. An employee who "primarily" performs the tasks necessary to produce a product or to provide 
services is not considered to be "primarily" employed in a managerial or executive capacity. See sections 
101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the enumerated managerial or 
executive duties); see also Matter of Church Scientology Int'l., 19 I&N Dec. 593, 604 (Comm. 1988). The 
beneficiary also indicated that he was involved in: "monitoring" by developing policies; coordinating all sales 
and marketing related activities by developing policies; developing plans to expedite the workflow of the 
sales department; and, reviewing prices and promotions. The record does not contain further information 
regarding the beneficiary's development of policies or evidence that the monitoring or marketing tasks 
associated with developing policies comprised primarily managerial or executive duties. Conclusory 
assertions regarding the beneficiary's employment capacity are not sufficient. Merely repeating the language 
of the statute or regulations does not satisfy the petitioner's burden of proof. Fedin Bros. Co., Ltd. v. Sava, 
724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. 
Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). 

The job description provided is insufficient to establish that the beneficiary's job duties for the foreign entity 
comprised primarily managerial or executive duties. In addition, the foreign entity's organizational structure 
shows that the foreign entity employed one storekeeper, one assistant storekeeper, three salesmen, and two 



"tinters." The list does not include the beneficiary's position of sales and marketing manager. Neither does 
the foreign entity's list of employees show a sales supervisor/sales manager assistant under the beneficiary's 
supervision. Thus, the record is unclear regarding the beneficiary's placement within the foreign entity's 
organizational structure. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 
I&N Dec. 582, 591-92 (BIA 1988). Without documentary evidence to support the claim, the assertions of 
counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not 
constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N 
Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The evidence must 
substantiate that the duties of the beneficiary and his or her subordinates correspond to their placement in an 
organization's structural hierarchy. In this matter, the record does not substantiate counsel's claim that the 
beneficiary occupied a managerial position with the foreign entity. 

Neither does the record support counsel's claim that the beneficiary's foreign position was an executive 
position. The statutory definition of the term "executive capacity" focuses on a person's elevated position 
within a complex organizational hierarchy, including major components or functions of the organization, and 
that person's authority to direct the organization. Section 101(a)(44)(B) of the Act, 8 U.S.C. 
5 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the management" and 
"establish the goals and policies" of that organization. Inherent to the definition, the organization must have a 
subordinate level of managerial employees for the beneficiary to direct and the beneficiary must primarily 
focus on the broad goals and policies of the organization rather than the day-to-operations of the enterprise. 
An individual will not be deemed an executive under the statute simply because they have an executive title 
or because they "direct" the enterprise as the owner or sole managerial employee. Again, in this matter the 
record does not contain evidence that the beneficiary had subordinate managerial employees under his 
direction. Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

The record does not contain evidence that the beneficiary was employed in a primarily managerial or 
executive capacity by the foreign entity for one of the three years prior to entering the United States as a 
nonimmigrant. For this reason, the petition will not be approved. 

The second issue in this matter is whether the petitioner established that the beneficiary's position for the U.S. 
entity would be in a managerial or executive capacity. As observed above, a petitioner cannot claim that the 
beneficiary qualifies as both a manager under section 101(a)(44)(A) of the Act, and an executive under 
section 101(a)(44)(B) of the Act, unless the petitioner substantiates that the beneficiary's job duties satisfy all 
elements of each definition. 

In a February 18,2004 letter in support of the petition, the beneficiary stated: 

Our U.S. entity was established as a private investment company for our Kenyan parent 
company. As President, my primary duties are to locate business investments for petitioner, 



whether by purchasing existing US businesses or offering managerial services to such 
business, supervise the investments, and develop marketing strategies for successful growth 
of the companies. More specifically: contact business brokers and evaluate financial records 
of potential business prospects; establish financial goals for each investment; review and 
analyze reports of daily business operations and establish plans to increase sales, review 
profit/loss statements; develop marketing strategies to attract additional customers; develop 
policies to ensure smooth operationlmanagement of each investment/management contract. 

The beneficiary added that the petitioner's first contract/investment had been for a hotel. 

On April 21, 2005, the director observed that the petitioner had not sufficiently described the beneficiary's 
duties to demonstrate that he would be employed in a qualifying capacity. The director requested that the 
petitioner submit additional evidence to demonstrate that the beneficiary would be employed in a managerial 
or executive capacity including an offer of employment clearly describing the beneficiary's proposed duties 
and a breakdown of the number of hours devoted to each of the beneficiary's specific job duties. 

In a July 14, 2005 response, the managing director of the foreign entity indicated that the foreign entity 
wished that the beneficiary would remain in the United States on its behalf. The foreign entity indicated that 
it expected that the beneficiary would spend 39 percent of his time on strategic thinking/planning, 24 percent 
of his time on plan measurement/monitoring, 14 percent of his time on internal communication, 11 percent of 
his time on crisis management/solving acute problems, and 10 percent of his time on other duties. The 
petitioner also provided an offer letter dated July 14, 2005, repeating the initial job description and providing 
the same allocation of the beneficiary's duties as that expected by the foreign entity. 

On August 15, 2005, the director denied the petition, determining that the job description submitted in 
response to the director's request for evidence did not qualify the beneficiary's proposed position as a 
managerial or executive position. The director noted that the petitioner had not described its number of 
employees, had confirmed the beneficiary's salary for this multinational managerial or executive position 
would only be $31,000 per year, and had not submitted a detailed description of the beneficiary's duties. The 
director concluded that the evidence did not establish that the beneficiary would be employed in a managerial 
or executive capacity. 

On appeal, counsel for the petitioner asserts that the description of the beneficiary's proposed duties clearly 
establishes that the beneficiary will be employed in a managerial or executive capacity. Counsel provided a 
copy of the petitioner's agreement to lease a hotel for five years beginning in April 2005 and ending in March 
2010; the beneficiary's agreement to lease premises in a shopping center for five years beginning in July 2004 
and ending in August 2009; the beneficiary's 2004 Internal Revenue Service (IRS) Form 1040, U.S. 
Individual Income Tax Return identifying the beneficiary as a store ownerlmanager; and, the petitioner's IRS 
Forms 941, Employer's Quarterly Federal Tax Return, for the first three quarters of 2004 year showing that 
the petitioner had paid the beneficiary $10,000 for each quarter. 

Counsel's assertions are not persuasive. Again, the petitioner has provided a general description of the 
beneficiary's job duties. The AAO can discern, at most, that the beneficiary provides the routine services 



involved in researching the market for investments. The beneficiary's indication that he also supervises the 
investments, establishes plans to increase sales, and develops marketing strategies is insufficient to establish 
that these tasks are managerial or executive tasks as defined by the statute. These imprecise duties do not 
describe what the beneficiary will do on a day-to-day basis. Reciting the beneficiary's vague job 
responsibilities or broadly-cast business objectives is not sufficient; the regulations require a detailed 
description of the beneficiary's daily job duties. Moreover, the petitioner's allocation of the beneficiary's 
duties amongst various tasks is incomprehensible. The petitioner does not explain what the beneficiary thinks 
about and plans for 39 percent of the time, what the beneficiary does when he "plans 
measurement/monitoring," or what problems the beneficiary's solves for 11 percent of the time. The 
description of the beneficiary's duties is utterly laclung in the detail that would establish that the beneficiary 
would be performing primarily managerial or executive duties rather than performing the operational duties 
involved in buying business(es) for himself or for the petitioner. The actual duties themselves will reveal the 
true nature of the employment. Fedin Bros. Co., Ltd. v. Suva, 724 F. Supp. at 1108. Specifics are clearly an 
important indication of whether a beneficiary's duties are primarily executive or managerial in nature, 
otherwise meeting the definitions would simply be a matter of reiterating the regulations. Id. 

The definitions of executive and managerial capacity have two parts. First, the petitioner must show that the 
beneficiary performs the high level responsibilities that are specified in the definitions. Second, the petitioner 
must prove that the beneficiary primarily performs these specified responsibilities and does not spend a 
majority of his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 
1991 WL 144470 (9th Cir. July 30, 1991). The petitioner has not provided any evidence that it employs other 
individuals who would carry out the petitioner's day-to-day operational services. The petitioner has not 
provided any evidence that the beneficiary supervises or controls the work of other supervisory, professional, 
or managerial employees or manages an essential function. The record is insufficient to establish that the 
beneficiary would be relieved from performing primarily non-qualifying duties. Again, an employee who 
primarily performs the tasks necessary to produce a product or to provide services is not considered to be 
employed in a managerial or executive capacity. Boyang, Ltd. v. I.N.S., 67 F.3d 305 (Table), 1995 WL 
576839 (9th Cir, 1995)(citing Matter of Church Scientology International, 19 I&N Dec. at 604. 

As observed above, an individual will not be deemed an executive under the statute simply because they have 
an executive title or because they "direct" the enterprise as the owner or sole managerial employee. In this 
matter, the petitioner has provided no evidence to demonstrate that it has attained the organizational 
complexity wherein hiringlfiring personnel, discretionary decision-making, and setting company goals and 
policies would constitute significant components of the beneficiary's duties performed on a day-to-day basis. 
Again, going on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Sofflci, 22 I&N Dec. at 165. The totality of the record in this 
matter raises questions regarding the legitimacy of the beneficiary's position. Upon review, the imprecise job 
description for the beneficiary's position and the lack of employees who would carry out the petitioner's 
day-to-day tasks cast doubt on the legitimacy of the petitioner's offer of employment. 

Counsel should note that it is appropriate for CIS to consider the size of the petitioning company in 
conjunction with other relevant factors, such as a company's small personnel size, the absence of employees 
who would perform the non-managerial or non-executive operations of the company, or a "shell company" 



that does not conduct business in a regular and continuous manner. See, e.g. Systronics Corp. v. INS, 153 F. 
Supp. 2d 7, 15 (D.D.C. 2001). In the present matter, the petitioner has not provided an adequate description 
of the beneficiary's duties or the nature of the petitioner's business to establish that the petitioner's needs 
reasonably require the beneficiary's presence in the United States permanently. 

On review, the petitioner has not presented sufficient evidence to establish that the beneficiary's duties for the 
petitioner will comprise primarily executive or managerial duties. For this additional reason, the petition will 
not be approved. 

The AAO acknowledges that CIS approved the petitioner's first L-1 A nonimmigrant intracompany transferee 
petition filed on behalf of the beneficiary. However, the director subsequently denied the petitioner's request 
(EAC 02 240 53316) to extend the beneficiary's employment with the petitioner and the AAO affirmed the 
director's decision. 

In addition, although the statutory definitions for managerial and executive capacity are the same, the 
question of overall eligibility requires a comprehensive review of all of the provisions, not just the definitions 
of managerial and executive capacity. There are significant differences between the nonimmigrant visa 
classification, which allows an alien to enter the United States temporarily for no more than seven years, and 
an immigrant visa petition, which permits an alien to apply for permanent residence in the United States and, 
if granted, ultimately apply for naturalization as a United States citizen. Cf. $5 204 and 214 of the Act, 
8 U.S.C. $$ 1154 and 1184; see also $ 316 of the Act, 8 U.S.C. § 1427. In general, given the permanent 
nature of the benefit sought, immigrant petitions are given far greater scrutiny by CIS than nonimmigrant 
petitions. Accordingly, many Form 1-140 immigrant petitions are denied after CIS approves prior 
nonimmigrant Form 1-129 L-1 petitions. See, e.g., Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25 
(D.D.C. 2003); IKEA US v. US Dept. of Justice, 48 F. Supp. 2d 22 (D.D.C. 1999); Fedin Brothers Co. Ltd. v. 
Suva, 724 F. Supp. 1103 (E.D.N.Y. 1989). Because CIS spends less time reviewing Form 1-129 
nonimmigrant petitions than Form 1-140 immigrant petitions, some nonimmigrant L-1A petitions are simply 
approved in error. Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d at 29-30; see also 8 C.F.R. 
$ 214.2(1)(14)(i)(requiring no supporting documentation to file a petition to extend an L-1A petition's 
validity). 

Further, the AAO's authority over the service centers is comparable to the relationship between a court of 
appeals and a district court. Even if a service center director had approved the nonimmigrant petitions on 
behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service 
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd,  248 F.3d 1139 (5th Cir. 
2001), cert. denied, 122 S.Ct. 51 (2001). The petitioner has not provided evidence or argument on appeal 
sufficient to overcome the director's decision. 

Beyond the director's decision, the AAO questions the qualifying relationship between the petitioner and the 
foreign entity. In order to qualify for th~s visa classification, the petitioner must establish that a qualifying 
relationship exists between the United States and foreign entities in that the petitioning company is the same 
employer or an affiliate or subsidiary of the foreign entity. The petitioner has provided a copy of its stock 
certificate issued to the foreign entity and letters from the foreign entity to establish a qualifying relationship. 
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However, as general evidence of a petitioner's claimed qualifying relationship, stock certificates alone are not 
sufficient evidence to determine whether a stockholder maintains ownership and control of a corporate entity. 
The corporate stock certificate ledger, stock certificate registry, corporate bylaws, and the minutes of relevant 
annual shareholder meetings must also be examined to determine the total number of shares issued, the exact 
number issued to the shareholder, and the subsequent percentage ownership and its effect on corporate 
control. Additionally, a petitioning company must disclose all agreements relating to the voting of shares, the 
distribution of profit, the management and direction of the subsidiary, and any other factor affecting actual 
control of the entity. See Matter of Siemens Medical Systems, Inc., 19 I&N Dec. at 362. Without full 
disclosure of all relevant documents, CIS is unable to determine the elements of ownership and control. For 
this additional reason, the petition will not be approved. 

Further, the petitioner has not provided evidence that it had been conducting business for one year prior to 
filing the petition. The regulation at 8 C.F.R. 5 204.50)(2) states in pertinent part: "Doing Business means the 
regular, systematic, and continuous provision of goods and/or services by a firm, corporation, or other entity 
and does not include the mere presence of an agent or office." The petitioner is required to submit evidence 
demonstrating that it has been doing business for one year prior to filing the petition. See 8 C.F.R. 
9 204.56)(3)(i)(D) above. The two lease agreements provided by the petitioner on appeal do not show that 
the petitioner was conducting business one year prior to filing the petition. The lease agreements commence 
after the petition was filed. Moreover, the beneficiary executed one of the leases (the agreement to lease 
premises in a shopping center for five years beginning in July 2004) in his name, not that of the petitioner. A 
petitioner must establish eligibility at the time of filing; a petition cannot be approved at a future date after the 
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Katigbak, 14 I&N Dec. 45, 49 
(Comm. 1971). The record does not contain other documentary evidence' supporting the petitioner's claim 
that it conducted business prior to filing the petition. As observed above, going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of Soffici, 22 I&N Dec. at 165. The absence of documents in the file regarding the actual conduct of 
the petitioner's business raises concerns that the petitioner is a mere agent or office. For this additional 
reason, the petition will not be approved. 

An application or petition that fails to comply with the technical requirements of the law may be denied by 
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683 
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews 
appeals on a de novo basis). 

1 The AAO acknowledges that the petitioner filed an IRS Form 1120, U.S. Corporation Income Tax Return, 
for 2003. However, the record does not contain evidence demonstrating how the petitioner earned its income 
and whether it earned its income by conducting business in a regular, systematic, and continuous manner for 
one year prior to filing the petition and continued to conduct business operations in a regular, systematic, and 
continuous manner after the petition was filed. 



The petition will be denied for the above stated reasons, with each considered as an independent and alternative 
basis for denial. In visa petition proceedings, the burden of proving eligbility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


