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Perition; Immigrant Petition for Alien Worker as s Member of the Professions HoIdlng an Advanced Degree or an 
Alien of Exceptional Ability Pursuant to Section 203(b)(2) of the Imlnigration atad Nationalrty Act, 8 
1j.S.C. 1153jb)(2) 

IF: BEHALF OF PETITIONER: 

INS'TRIIC'I'IONS: 
This is the decisaon in your case. All documents [lave bccn returned Lo the uffice which origitlally decided your case. 
Any further inquiry musr be made to that office. 

If you believe the Izw was inappropriately applied or the analysis used in reaching the dccision was inconsistent with 
the information provided or wid1 precedent decisions. you may file a motion ca reconsider. Such a modiolr must state 
the reasons for reconsideration and bc supported by any pertinent precedent decasions. Any motion to rccons~der must 
be filed within 30 dayb of rhe decision that zhe motion seek$ to reconsider, ac required under 8 C.F.R. I03,5(a)(l)fi). 

If you have new or addrtional information which you wish to have considered, you may lrle a motion io reopen. Such 
a motion muse sdatc the new Izcts to be proved at the reope~lrd proceeding and bc supported by affidavits or o;kr 
documentaay evidence. Any motion to reopen must bt: Oiled wihirn 30 days of the decision that thc nacation seeks to 
reopen, except ehar fa'alHui-t: to file before this period cxpires may be cxcused in h e  discrerion of the Service w k  ,re i t  is 
demonstrated that the delay was reasonable and beyond the control o f  the applicant or petitioner, a. 
Any motion must be hilcd with the offifice which originaIly decided your case along with a Lee of $ I  10 as required 
under 8 C.F.R. 103.7. 

FOR THE ASSOCIATE CBIMMISSIONER. 

ti-ipokrt P WEeman~n. Dircctnr 
&&zinisteative Appeals Oftlcc 
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DISCUSSION: The empIoyment-based immlgra~t visa petition was 
denied by the Director, V e r m o n L  Service C e n C e r .  The Associate 
Commissioner, Exarr.inations, disrcissed a subsequent appeal, reopened 
the matrer on khe petitioner's motion, and affirmed the denial of 
the petitioa. The matter is now before the Associate Coxmissioner 
on a second norion to reopen. The motion will be grtinteci, the 
previous decision of the Associate Ccn.missioner will be affirmed 
and the petition will be denied. 

The petitioner seeks classiCication pursxant to section 203(5) ( 2 )  
of the Innigration and ~ationaiity Act (the Act), €! U.S.C. 
1153(bj j 2 ) ,  as an alien of exceptional ability and as a m e m b e r  of 
the professione holding an advanced degree. The petitioner seeks 
er~ployment 2 s  the president of an export company specializing in 
electronic coxponents. The petitioner asserts that an exemption 
from the requirement of a job offer, and thus of a labor 
certification, is in the national interest of the United States. 
In denying the petition, the director stated that the available 
evidence indicates that the petitioner is a cop-petent businessnan, 
but not an exceptional one, arid t h a t  the petieioner had not 
demonstrated an economic impact that would justify a zational 
interest waiver of the statutory job offer reqizirerner,t, The 
Administrative Appeals Off ice ( "AAO'' ) , in disnissing " L h e  appeal, 
concur-red ',laat the petitioner had pot established exceptioslal 
abiliry or eligibility for a national interest waiver. 

In his first motion, the petitioner argued that he qualiffes as a 
m e m b e r  of the professions holding an advanced degree as well as an 
alien of exceptional ability in business. The petiticner also 
contended that he merits a national interest waiver because his 
business contributes to the economy by providing jobs snd 
stimulating manufacture. The M O  found that the petitioner had not 
established eligibility for the underlying visa classification, and 
that the petitioner had not shown that his contributions outweigh 
those of any other competent business manager to an extent ehat  
would merik a special exe~ptlon from the sratutory requirement of 
a job offer with a labor certification. 

On motion, Ehe petitioner (who consistently refers Lo hinself in 
the third person) contends that "the INS is viewicg his application 
under this section with the presumption of denial onlyw (emphasis 
in original). We note that, regardless of how many motions the 
pezitioner files, the burden of proof remains on him; there is 
never a presunption of eligibility in a visa petition such as the 
matter at hand, We a l sc  note that the petiticner has repeatedly 
requested appellate review of this rratter.  Because the primary 
purpose of appellate review is to correct prior Service error, the 
petitioner calznoE de~.and  that the AAO renedy only those errors 
which are against the petitioner's i n t e r e s ~ ,  while ignoring errcrs 
in the petitioner's favcr. We have already fouzd that the director 
erred by stating that t h e  peti~iozer qualifies as a member of the 



pzo5essions holding ax advanced degree, and we have explained this 
finding in o x  prior decisions. The filing of one or more xotiocs 
does not compel a finding that i s  favorable to t h e  pe~ktioner, nor 
is the M O  barred f r o m  overturning any specific finding by the 
director. 

Section 203 jb) of the Act states p e r t i n e n t  part that : 

(2) Aliens Who Are Mernbers of che Professior,~ Holding Advanced 
Begsees or Aliens of Exceptional Ability. - -  

(A) In General. - -  Visas shall be made avatlable - to 
q u a l i f i e d  irnnigrznes who are members of "the profess ions  
holding advanced degrees or their equivalent or who because of 
their exceptional a b i l i t y  in the sciences, arts, or business, 
will substantially benefit prospectivelythe national economy, 
cultural or educationai interests, or welfare of the United 
Smats, and whose services 4 r , t h e  sciencesr arts, professions, 
or business are sought by an e~~ployer in the United States. 

(9) waiver of Jcb Offer. - -  The Attorney General may, when he 
deems ft to be in the national izterest, waive the requireaent 
of s-dbparagraph (A) that an alien's services in the sciences, 
arts, professions, or business be soxght by an employer i n  t h e  
United Sta tes .  

The f i rs t  issue to be decided is whether the petitioner is a member 
of the professions with an adva~ced degree, and/or an alien of 
exceptional abiliey. The peti-Licrner argues or, motios that -the 
Service has already acknowledged t h a ~  he is a. member of the 
professions, because his "petition was earlier approved for H1B 
visa, which ccnfirms that the equivalency submitted by the 
peeitioner, is accepted by the [ S j  ervice as having Baccalaureate  
degree." T%e requirements for an H-19 nonimmigrant visa differ 
fro3 the requirements for an immigrant visa as a member of the 
professio~s holding an advanced degree. We repeat here some 
salient p o i n t s  from the regulatory language: 

The re~ulation at 8 C,F.R. 204.5jk) ( 2 )  states, in pertinent part: 

Advanced degree rceans any United  States academic or 
prcfessioz;al degree above t h a t  of baccalasreate. A United 
Staces @accaiaurea"i degree or a  foreign equivalent degree 
foliowed by at least five years of progressive experience in 
the specialty shall be considered the equivalent of a master ' s  
degree. 

Professian means one of the occupations LPsted in section 
101(a) ( 3 2 )  of t h e  Act, as well as an occupation f o r  which a 
United States Baccalaureate degree or its foreign e q u i v a l e n t i s  
t h e  mini~.urr requirement fcr entry into the occup~tion, 
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The Service" seegulation at 8 C . F . R .  2 0 4 , s  (k) ( 3 )  (f) states: 

To show that the alien is a professional holding an advanced 
degree, the petition m ~ s t  be accoz.~anied by: 

(A) An official academic record shcwing that the alien has an 
Wnited States advanced degree or a foreign equivalent degree; 
OK 

I 

( 3 )  An official academic record showing that the alien has a 
United States baccalaureate degree or a foreign equivalent 
degree, and evidence in the form of letters from current or 
former employer(s) showing that the alien has at least five 
years of progressive post-baccalaureate experience in the 
specialty. 

The MQ has already explained that the alien must possess either a 
baccalaureate degree from a U,S. institution, or a foreign degree 
which is ac least equivalent to a U,S. baccalaureate degree. The 
petitioner bas submitted evidence shcwing chat his college 
education aaounts to the equivalent cf three years of a fo~r-year 
baccalaureate program. The petitioner does not hold any degree 
that is equivalent to a U.S. baccalaureate. Xis assertions to the 
effect that his post-college experience is equivalent to college 
credit are entirely wiehoue weight because the regulations plainly 
require " [ a l n  official academic record shewing chat  the alien has 
a United States baccalaureate degree or a foreigr, equivalent 
degree. 

Because the petitioner is not an advanced-degree pscfessional, the 
petitioner caznot receive a visa under sectio2 2C3 (bj ( 2 )  of the Act 
anless he qualifies as an alien cf exceptional ability. The 
regulation at 8 C.F.R. 204.5 (k) (3) (it) sets forLh six criteria, at 
lease three of which an alien must meet i n  order to qualify as an 
alien of exceptional ability in the sciences, ebe arts, or 
business. we have addressed these six criteria in prior decisioxs 
in  his matter. 

We note that oxe of the criteria pertains to the alien's receipt cf 
a salary or other remuneration indicative of exceptional ability. 
The petitioner now argues that "a higher salary does not 
necessarily demonstrate exceptional abiiiey. The petitioner has 
deliberately chosen to take a low salary so that the money co~ld be 
picughed hack into the eonpany iz order to g r o w  it." It does not 
foilow from the petitioner" seasoning that a low salary is 
inherently indicative of exceptional ability. While the 
petitioner" decision to ppa himself a low salary in order to boost 
his companyf s finances may make economic sense, it does not 
demonstrate or imply exceptional ability. 
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The petitioner observes that he has previously subr r i t t ed  a number 
of witness letters in support of his petition, and he contecds that 
he would not have been able to obtain these letters were it nok for 
his exceptional ability in business. The petitioner asserts that 
the Service has an ethical responsibility to contact the authors of 
the letters if the petitioner's eligibility in doubt. This latest 
attenpt to shift the burden of proof to the Service, like all the 
petieioner" oother attexpts, is nithoxe legal foumiatlos and is not 
persuasive. 

The petitic2er submits evidence that, in May 1999, his comgany 
received a 1999 Hudson Valley Award for Achievement irl, 
Internarional Trade, and that his coXpanycs gross sales for 1999- 
2000 apprcached $600,000. The petitioner adRits that this evlciezcre 
"cannot be consideredfr because it does not establish his 
eligibility as cf the pe~itfon" June 1997 filing date. 
Nevertheless, the petitioner asserts, this evidence establishes 
that his business !lwill substantially be~efit prospectively the 
nat2onal economy." 'While che award may offer soye support for a 
claim of exceptional ability, z plain resding of the regulations 
shows that exceptional ability in one" f i e l d  of endeavor does not, 
by itself, coxpel the Service to grant a national interest waiver 
of the job offer requirement. The award, which is clearly local in 
nature, is in the category of "Exporter of Manufactured Goods - 
Small to medium company. " The petitioner's gross sales do not take 
his expszses into zccount; his taxable income for the sane period, 
amounti~g to just over $30,000, does nDt appear eo indicate 
significant economic impact at khe national level. 

The pezitioner submits several other documents on ~.otion which he 
had. already subrr,itted with the petition and/or with his first 
motion. The argurnenrs regarding these documents are, for the most 
part, largely identical to argzrnents already set forth in the 
previous morion. Sirnpiy repeating arguments that we have already 
considered is not grounds for recpening the petition or overturning 
prior findings, The purpose of a motion tc reopen is to consider 
new evidence not previously zvailable, which establishes that the 
petitioz shcilid have bee; approved as of the filing date, The 
purpose of a mction to reconsider is to offer legal ar~uments 
concerning errors in the Service" prior seasor_ing. The motion 
process is not intended to ailow a petitioner to indefinitely delay 
closnre of his perition by repeatedly submitting the sane package 
of evidezce and arguments, as he has done in t h i s  case. We have 
limited consideration to newly szbmitted evidence and arguments 
relating thereto, 

Even if we w e r e  to find that the petitioner qualifies as an aiien 
of exceptior;al ability in business, t h e  petiticn would not be 
apprcvable. The peticioner'a overall argument appears to be that 
he merits a national interest waiver because he is an e~trepreneur 
who operates a successful export business. Certainly the conduct 
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of business in general is in the national interesk, but it does not 
fcllow t h a t  every entrepreneur who maintains a viable conpany is 
e~titled tc oar_ exemption of the job offer/labor certification 
requiremenkwwhich, by Law, attaches to the c iass i r ' i ca t ion  the 
petitioner seeks. The p e 9 i t i o n e r f s  overall i m l p a c t  appears to be 
primarily iccal, and as recent ly  as 1999 the petitioner's local 
Chamber of Commerce deemed zhe petitionerf s business to be a "small 
c medican corpatly.cf While the p e t i t i o n e r  has earned admirers 
through his work, k e  has not shown that his e f f o r t s  have had such 
a d i s p r c p o ~ t i c n a t e l y  great econornic effect that he merits the 
sgeeial benefit of a national interest waiver. 

The burden of proof in these proceedings rests so le ly  with t3e 
p e t i t i o n e r .  Semion  291 of the A c t ,  8 U . S  .C. 1361. The petitioner 
has not sustained that burden. Accordingly, the previou& decision 
of the Associate Commissioner will be affirmed, and the petition 
will be dezied. 

ORDER : The Associate Cornmissioner's decision of October 2 3 ,  2 0 0 0  
is affirmed. The petition is denied, 


