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DISCUSSICN: The immigrant visa petition was denled by the
Director, Nebraska Service Center, and a subsequent appeal was
digmissed by the Agsociate Commissioner for Examinations. The

Associate Commissioner then reopened the case on a motion from the
petitioner, and again denied the petition. The petitioner filed a
second motion to reopen, which the Assoclate Commissioner dismissed
on the grounds that (1) it was untimely filed, and (2) it did noet
meet the regulatory reguirementg for a motion. The petitioner has
now filed & third motion to reopen. The motion will be granted.
The decision of the Associlate Commigsioner will be affirmed, and
the petition will be denied.

The petitioner seeks clasgification pursuant to section 203 (b) (2)
of the Immigration and Nationallity B3Act (the aAct), 8 U.S5.C.
1153 (k) {(2), as an alien of exceptional ability. The petitioner
seeks employment as a financial consultant. The petitioner asserts
that an exemption from the requirement cof a job cffer, and thus of
a2 labor certification, is in the naticnal interest cf the United
tateg, The Administrative Appeals 0Office ("AAQY), acting on
behalf of the Assocliate Commissioner, found that the petiticner
does not gualify for classification as an alien of excepticnal
ability or as a member of the prefessions holding an advanced
degree, and that the petitioner had not established that an
exemption from the requirement of a job offer would be in the
national interegt of the United States.

g C.F.R. L03.5(a){1){i) reguires that a motion to reopen must be
filed within thirty days of the underlying decisgion, except that
failure to file during this pericd may be excused at the Service’'s
discretion when the petitioner has demonstrated that the delay was
reasonable and beyond the control of the petiticner.

8 C.F.R. 103.5a{b) states "[wlhenever a person hag the right or is
required to do some act within a prescribed peried after the
service of a notice upon him and the nectlce ig served by mail, 3
days shall be added to the prescribed period. Service by mail is
completa upon mailing.”

§ C.F.R. 103.5(a) {(2) states "[a] motion to reopen must state the
new facts to be provided in the reopened proceeding and be
supported by affidavits or cther deocumentary evidence.”

8 C.F.R. 103.5(&) (3) gtateg, 1in pertinent part:

A motion for reconsideraticon must state The reasons for
recongideration and be gupported by any pertinent
precedent decislons to esgtablish that the decision was
based onn an incorrect application of law or Service
policy . . . [and! must, when filed, also egtablish that
the decigion wag I1ncorrect baged on the evidence of
record at the time of the initial decision.
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g8 C.F.R. 103.5(a) {4} states "[al motion that does not meet
applicable reguirements shall be dismissed.”

In the letter which marked the proper filing of his latest motion,
the petitioner states "[t]lhe order of the Director is bad and law

[sic] and deserves to be reviewed. . . . The director has not
considered the evidences, submitted and applied to the case as
reguired.” These general statements appear to be directed not at

the AAQ’'s stated grounds for dismissing the previous motion, but
rather at earlier findings regarding the petitioner’s eligibility
for *the c¢lassification sought and the accompanying naticnal
interest waiver.

Because the AAO’s most recent decision was limited to the issues of
timeliness and whether the motion met regulatory regquirements, the
petitioner must overcome the AAC’s findings in these two areas
before we will give any consideration to underlying issues of
eligibility. We reopen this matter for the limited purpose of
determining whether the AAD acted properly in dismissing the prior
motion.

The petitioner’s letter which initiated this motion does not
directly address the priocr motlon’s lateness or qualifications as
a motion to reopen or to reconslder. The petitioner indicates that
he seeks "30 days time to retain another attorney and to submit [al
brief in support of this Motlion for reconsideration.® The
petitioner subsequently submitted repeated requests for further
extensions of time, finally submitting a brief and new evidence in
May 2000 through newly-retained counsel.

The regulation atb 8 C.F.R. 103.3(a)(2)(vii) allows for Ilimited
clroumgtances in which a petitioner can supplement an already-
gubmicted appeal. Thig regulation, however, applies only to
appealy, and not to motlons to reopen or reconsider., There iz no
analogoug regulation which allowg a petitioner fto submit new
evidence in furtherance of a previcusly-filed motion. By filing a
motion, the petitioner does not guarantee himself an open-ended
period in which to repeatedly request even more time, or to
gupplement the zrecord with additional arguments and evidence.
Ctherwise, a petitioner could indefinitely delay the adjudication
of the motion, simply by repestedly submitting new documents and
requesting still more time to prepare still more submissions.

For the above reascons, any consideration at all that is given to
the patitioner’s untimely submission is entirely discretionary. We
will briefly review the petitioner’s arguments relating to the
grounds for the AAC’s dismissal of the petiticner’s second motbicon.

In ite decigion of Novembear 17, 189%9%, the AAD stated:
The ingrcructions on  the cover of the Asgocliate

Commissioner’s most recent decision specifiied "lalny
motion mugt bhe filed with the office which originally



decided your casge," i.e., the Nebraska Service Center, in
keeping with 8 C.F.R. 103.5{a) (L) {111} (D). On July 31,
1998, 32 days after the date of the underlying decision,
the Associate Commissioner recelved the petiticner’s
motion Lo reopen. The Assooliate Commissioner returned
the motion because the petitioner had not followed the
ingtructions on the aforementioned cover sheet. The
Service Center did not receive the motion until August
17, 1998, 4% days after the underlying decision.

In this latest, third motion, counsel states that the Service
received the petitlioner’s gecond motion 32 days after the issuance
of the degigion that the motion sought tTo overturn. Therefore,
argues counsel, the motion was timely filed. As noted above, the
petitioner had disragardsd the AAO’s instructions and submitted
that motion directly to the AAQ, which does not process fees, and
therefore the motion was not properly filed on the 32nd day. No
receipt was registered at that time, and the AAC returned the
improperly £iled motion to the petitioner who then submitted 1t to
the proper office.

Counsel does nobt addregg the above facts, instead arguing that the
motion was timely because it was in the hands of the Service before
33 dayvs had elapsed. Because counsel has not even discussed the
BAACQ's argument in this regard, we cannot find that counsel has
overcome or rebutted that argument. The AAC ingtructed ths
petitioner to submit the motion to the original office of record
{(i.@. the Nebraska 8Service Center) within 30 days, and the
patitioner failed to do so. Therefore, the motion was not properly
filed in a timely manner, and the AAO acted within 1ts rights by
digmissing it ag lakte,

Even 1f the petitioner’s prior motilon had been timely, there was
another plainly stated ground for dismissing the motion. In its
decision of November 17, 198%%, the AA0 stated:

The petitioner’s new motlion congigts of a letter from an
sgaociate, who assmerts that despite several obstacles,
the petitioner’s businessg venture is on "the point of
bearing fruit.? The asscciate indicates that to deny the
petition after gso much effort by the petitioner "would be
a huge waste of time, personal and human regcurces."” The
letter submitted on motion does not meet the above
regquirements for a motion to reopen or a motion to
recongider. The letter simply expresses disagreement
with the outcome of the decigion.

The brief submitted in support of the latest motion does not in any
way address the AAO’'s finding that the previgusg filing does not
meet the basic regquirements of a metion to reopen or a motion to
reconsider. Because this ground for dismissal has not been
overcome or even addressed, the AAO’'s dismissal of the petiticner’s
gsecond mobtilion stands.



Theremginder of the newly-submitted brief contests findings made
by the AAC not in response to the second motion, but rather In
earlier decisions rendered in 1997 and 1998. The proper time to
_raise these  arguments was during the 30-day wmeotion periods
immediately following the issuance of thoge dJdecisions. The
petitioner failed to do so in his second metion, and the AARO
accordingly dismissed that motion. Having failed to contest the
AAO’s gpecific findings in a timely manner, the petitlioner cannot
now remedy this deficiency by submitting yet another motion which
containsg the arguments that should have been made with the earlier
motion. :

We note that the petitioner hag submitted documentation concerning
his business activities. Many of these documents are dated between
late 1997 and 2000 and thus plainly did not exist when the petition
was First f£iled in August 189%6. A petitioner may not make material
changes to a petition that has alrveady been filed In an effort Lo
make an apparently deficient petiticn conform to Service
reguirements. See Matter of Izumii, I.D. 33580 (Assoc. Comm.,
Examinations, July 13, 19%8), and Matter of Katigbak, 14 I&N Dec.
45 (Reg. Comm. 1971), in which the Service held that beneficiaries
secking employment-based immigrant clasgification must pogsess the
neceggary qualifications as of the filing date of the visa
petition. Business documents from 19%7-2000 cannot retrcactively
establish that the director should have approved the petiticn in
1996, months or vyears before those documents existed or the
‘corresponding business trangsactions teck place. The Service may
consider these activities in the context of a new viga petition,
but they cannot pragerve a 1596 priocrity date.

Recauge the petitioner has not establighed that his second motion
wag timely or properly £iled, there is no nead to revisit in detail
the arguments and findings advanced regarding the first motion or
the initial appeal. The initial petition, the appeal, and the
petitioner’s first two motions have all been adjudicated and the
alotted time for contesting those decisions has passed.

The burden of proof in these proceedings rests sclely with the
petitioner. Section 291 of the Act, 8 U.8.C. 1361. The petitioner
hag not sustained that burden. Accordingly, the previocus decision
of the Associate Commissioner will be affirmed, and the petition
will be denied.

ORDER The Associate Commissioner’s decigion of November 17,
1999 ig affirmed. The petition is denied.



