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Alicn of Exceptional AbiIity Pursuant to Section 203(b)(2) of the Immigration and NatinnaIkry Acr. 8 
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INSTRUCTIONS; 
This is the: decision in your case. AII documents have beell returned to the ofzircc that originally decided your case. 
A t ~ y  further inquiry must he nladc to that ofkkx. 

If you believe the Iaw was inappropriately appjled irr the analysis used in  reaching the c";ecision was inco~a<lstrnt wit11 
ehc information provided crr with prcccdent decisions, you may 5le a motion to rectrnsicier. Such a rriotioii vrlust state 

the reasons for recor~sideratknn and be supported by any pertinent precedent decisions. Any motion io reconsrder rnust 
be fXed within 30 days of thr tiecision that the rootion seeks to reconsider. as requircd under 8 C.F.R. 11)3.5(a)(l)(i). 

if you have flew or additional inlbrrnaaofa chat you wish to have considered, you may file a motion to reopen Such a 
morion must state rhc new facts to be proved at the rct~gened proceeding and be supported by afkjiiavltc or other 
documentary evidence. Any rnolion to reopen must be filed within 30 days of the decision rhat the rrtotinrl m k s  to 
reopen. except lhah failure to BIle before this period expires may be excused in ?he discretion oh the Service where it is 
demonstrated rhat  the delay wan reasonable and beyond the control of the applicant or petitioner. d. 

Any motion must be fXed with the alfticc that  originaily decided your case along with a fee of $1 EO as required rttlller 
$ C.F.R. 103.7. 

EOK THE ASSOCIATE COMMISSIONER, 

~ ~ $ r t  P. Wiemaala, Director 
~%liilistrative Appcais Offlcc 
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DZBCUSSHOM: The i n ~ ~ l g r a n t  visa petition was denie6 by t h e  
r e  Nebraska Service Center,  acd. a subsequent appeal was 
dks~issed by the Associa~e Commissioner for Examinations. The 
Associate Commissioner then reopened t h e  ease on a motion from the 
pekitioner, and again denied t he  petition. The p e t i t i o n e r  filed a 
s e c o n d r n ~ t i ~ n  t o  reopen, which t h e  Associate Commissioner dismissed 
on?, t h e  grounds, that (I) it was u~eieely filed, 2nd ( 2 )  i t  dld  n o t  
Teet t h e  r egu la to ry  requirements f o r  a rotion. The petitioner has 
now filed a third mction ta reopen. The motion will be granted. 
The decision of the Associa~e Commissioner will be aff i rmed,  and 
t h e  peticion will be denied. 

The petitioner seeks c l a s s i f i c a t i o n  pursuail t  to s e c t i o n  2 0 3 i b )  ( 2 )  
of t h e  Immigration and Nationality A c t  ( t h e  Act), 8 U.S.C. 
1153 (b) ( 2 ) ,  as an alien of exceptional ability. The p e t i t i o n e r  
seeks employment as  a f i n a n c i a l  consultant. The petitioner asserrs 
that an exemption from t h e  requirernenc of a fob o f f e r ,  and t h u s  of 
a labcr certification, is in t h e  national interest of the United 
Skates. The Adrriinistrative Appeals  Off ice  ( " M O F r ) ,  acting on 
behalf of the Associate Commissioner, Eocnd t h a t  the p e t i t i o n e r  
does not q u a l i f y  for classification as an alien of exceptional 
ability o r  as a member of the prcfessio;zs holding an advanced 
degree, and. that the p e t i t i o n e r  had not established t h a t  an 
exemption from the requirement of a job o f f e r  would be ij?, the 
na t iona l  interest of t h e  United States. 

8 C.F.R. 103.5 (a) (1) (i) requires t h a ~  a motion to reopen must be 
filed within thirty days of the underlying dec i s ion ,  except t h a ~  
failure to file during this pericc5 may be excused at the S e r v i c e ' s  
d i s c r e t i o n  when t h e  petitioner has demonstrated that the delay was 
reasonable and beyond the control of t h e  p e t i t i o n e r ,  

8 C . F . R .  Z03 , i J a  (bj s t a t e s  [w] henever a person has the  riqhil or is 
requi red  t o  do some ac t  wi th in  a p e a c r i b e d  period after the 
service of a notice upon him and eke n c t i c e  is served by mail, 3 
days shall be added t o  the prescribed per iod .  Service by mail is 
complete u@on mailing." 

6 C.F.R. 103.5 (a) ( 2 )  states [a] mocior, to areopera milst state the 
new f a c t s  to be provided i r z  t h e  reopened. proceeding and be 
supported by affidavits o r  c ther  doc~~entary evidence." 

e C . F . R .  103.5 (a) ( 3 )  states, in pertinent part: 

A motion f o r  reconsideration m u s t  state t h e  reasons for 
reconsideration and be supported by any pertinent 
precedent decisions to es:abi;sh t5a t  the decision was 
based on ar? Zr,cozrec",application of law or Service 
policy . [acd! must, when filed, also establish that 
the decision was FncorrecE based on t h e  evide~ce of 
record at t h e  tt-e of the inttial decision. 



8 C . F . R ,  Z03.5(a) ( 4 )  s t a t e s  [a] uoltior. t h a t  does not meet 
applicable requirements s h a l l  be dismissed," 

In the letter which marked *he pxcper filing of 'his Lateest motion, 
the petitioner states Iv [tlhe order of t he  Director i s  bad and law 
[s ic]  and deserves to be reviewed. . . . The director has not 
co~sidesed the evidences,  submitted and applied to the case as 
required." 'These general statements appear t o  be directed not at 
the M O 9  stated grounds for dismissing the previous motion, but 
r a t h e r  at earlier f ind ings  regarding t h e  petitioner's e l i g i b i l i t y  
for the classification sought and t h e  accompanying national 
interest waiver. 

Because the ,LAO% most recent decision was limited to the issues of 
ti~.eliness and whether the motion met regulatcry requirements, the 
petitioner must overcome the FIAO's  findings in these two areas 
before we w i l l  give any consideration to underlying issues of 
eligibility. We reopen this matter for the limited purpose cf 
determining whether the ABO acted, properly in dismissing the p r i o r  
motion. 

The petitioner" letter which initiated thLs motion does not 
dlrectiy address the prior motion" la~eness o r  qualifications as 
a rnotlon to reopen OY eo reccnsider. The petitioner indicates that 
he seeks "30 days time to retain artother attorney and to submit [ a ]  
bvLef in support of this Motion for reconsideration." The 
petitioner subsequently suhmbtted repeated requests for fu r the r  
extensions of t ime, finally submitting a brief and new evidence in 
May 2 0 0 0  through newly-retained counsel. 

The regulation at 8 C . F . R .  2 0 3 . 3 ( a )  (2)(vii) allcws fcr limited 
circumstances in which a petFtioner car, supplement an already- 
subrnizted appeal. This regulation, however, applies only to 
appeals, and not to motions to reopen cr reconsider, There is no 
ar,alogous regulation which allows a petitioner tc submit new 
evidence in furtherance of a previously-filed mction. By flling a 
notior,,  t h e  p e t i t i o n e r  does not  guarantee himself an open-ended 
period in which to repeatedly request even more t ime, o r  to 
supplement the record with additional argumenes and evidence. 
Otherwise, a petitioner could indefinitely delay the adjudication 
of the motion, simply by regeatedly submltttng new docunents and 
requesting s t i l l  more time to prepare still more submissions, 

For che above reasons, any consideration at a11 that i s  given to 
the petizioneu's untimely submission is entirely diacrekionary. We 
will briefly review the petitioner's arguments relatLng to the 
grounds for the M O f  s dismissal of the petiticner' s second motion. 

In its decision of November 17, 1999, t h e  RAO stated:  

The instructions on the cover cf t h e  Associate 
Comrr.issioner '  s rnosr: r e c e ~ t  decision specified '"[EL ~y 
rr.ozicn rilust be filed with the office which originally 



decided year case, " i ,e - , the Nebraska Service Center, in 
keeping with 8 C.F.R. 103.5 (a) ( 2 )  (iii) (3) . On July 31, 
1998, 32 days after the date of the underlying decision, 
the Associate Commissioner received the petitioner's 
motion to reopen. The Associate Commissioner returned 
the motion because the petitioner had not followed the 
instructions on t h e  aforementioned cover sheet, The 
Service Center did not receive the rr.otlon until August 
17, 1998, 49 days after the underlying decision, 

In this lacest, third moeion, counsel states that the Service 
received che  petitioner's second motion 32 days after the issuance 
of the decision that the motion sought to o v e n u r n .  Therefore, 
argues counsel, the motion was timely filed. As noted above, the 
pezitioner had disregarded the AAO" iinCtrctiosls and submitted 
t h a c  motion directly to the AAO, which does not process fees, and 
therefore the morion was not properly filed on the 32nd day, No 
receir;~ was registered at that time, and the slAC returned the 
improperly filed motion to khe petitioner who then submitted it to 
the proper office, 

Counsel does not address the above facts, instead arguiq that the 
motior, was tirnely because it was in ~ h e  hands of the Service before 
33 davs ha6 e l a ~ s e d ,  Because counsel has noe ever. discussed the 

A. 

AA0" arggurnent in this regard, we cannot find that coiznsel has 
overcome or rebutted that argument. The AAO instruc~ed the 
petitioner to s - d b m i t  the motion to the original office of record 
2 .  the Nebraska Service Center) within 3 0  days, and the 
petitioner faileci to do so. Therefore, the motion was n o t p r o p e r l y  
filed in a timely manner, and the .$A0 acted within its rights by 
dismissing it as-late. 

Even if the petitioner" pprior motion had been timely, there was 
another plainly stated ground for dismissing the motion, In its 
decision of Novexber 17, 1989, the AAO stated: 

Tke petii'lioner- s e w  motion consists of a letter f r o m  an 
asscclate, who asserts that despite several obstacles, 
the petLtionerrs business venture is on "Lke p o i n t  of 
bearLng fruit . The associate indicates that tc dezy the 
petition after so much effort by the petitioner l $ w ~ u i d  be 
a huge waste of tire, personal and human rescurces." The 
letter sxb~.-.ktted on motion does not meet the shove 
requireaents for a motion to recpen or a rnozion to 
reconsider. The L e t t e r  sirr?.ply expresses disagreerne~t  
w i ~ h  the outcome of the decision. 

The brief submitted in szgport cf the lates~ motion does not in any 
way address t K e  AAO's finding char cne previous f iiing dces not 
r e e t   he basic requirements of a rnctlon to reopen or a motion to 
seccnsider. Because this c p o u ~ d  f o r  dismissal has not bee= 
overcome or ever addressed, t h e  AAO's dismlssai of the petiticner's 
seccrd motion stands. 
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The rerna~nder of t h e  newly-submitted brief conkests fisd~ngs made 
by the WAO not in response to the second motion, but rather in 
earbier decisions rendered In 1997 and 1998, The proper t im L O  

raise t hese  arguments was during the 30-day mction periods 
immediately fallowing rhe issuance of those dec~sions. The 
petitioner failed t o  do so in his second. motion, and t h e  
accordingly dismissed that norion.  Paving f a i l e d  t o  contest the 
AAO" specific findings in a timely mzrnner, the pet~tioner carzxot 
now remedy this deficiency by submitting yet another motion which 
contains the argwrents that should. have been made with the earlier 
motion. 

We note that  he petitioner has szbmitted docurneneation concerning 
his business activities. Fany of t hese  documents are dated be~ween 
late 1 9 9 7  and 2 0 0 0  and thus plainly did not  exist when t h e  petition 
was first filed in Axgust 1996. A petitioner may not make material 
changes to a petition that has a l ready been f i l e d  iz an effort to 
make an apparently deficient petition conform to Servrce 
requirements. See F a t t e r  of Izumii, 1.D. 3 3 6 0  (Aasoc. Corrrn., 
Examinations, July 13, 19981, anti Matter of Katiabak, 14 6&5 Dec, 
45 (Reg.  COT,^. 1971) , in which the Service held  hat beneflciarses 
seeking ernploymerz'c-based immigrant classification must possess the 
necessary qualifications as of the filing daee of the visa 
petition, Business documents from 1997-2000 cannoE retroactively 
establish that t h e  e i r e c t o r  should have approved t h e  petLticn i n  
1996, rnozths ou years before those documents exlsted or 'che 
cossespon6.ing business transactions ~ c c k  place, The Service r.ay 
consider these activities in the context of a new visa p e t i c l o n ,  
but they cannot preserve a 1996 pricrity date. 

Because the petitioner has not established that his second motion 
was timely or properly filed, there is no need to revisit in detail 
t he  arguments and f i n d i n g s  advanced regarding the first motion or 
the icitial appeal. The initial petition, the appeal, and 'che 
petitioner' a first two motions have all been adjudicated and the 
alotted time f o r  contesting those decisions has passed. 

The bcrden of proof ir, these  proceedings rests solely with the 
petitioner. Sec~iors, 2 9 h f  the Act, 8 U.S.G. 1361. The petitioner 
has nct sustained that barden. Accordingly, ~ h e  previous decision 
of the Associate Commissioner will be affirmed, and the petition 
will be denied. 

ORDER : The Associate Cornmissioner" decciskon of November 17, 
1999 is affirmed. The petition is denie6. 


