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DISCUSSION: The employment-based immigrant visa pe~itlon was 
denied by rhe Director, Vermont Service Center, and is now before 
the Associate Commissioner for Examinations on appeal. The appeal 
will be ddsmissed. 

The petitio~er seeks ciassification pursuant to section 2 0 3 ( b )  ( 2 )  
of the Immigration and Nationality Act (the Act), 8 U.S.C. 
1153 (bj ( 2 ) ,  as an alien of exceptionr;l ability in the scie~ces. On 
the Form 1-140 petition, the petitioner states that he seeks 
emplcyment as a "homeopathy researches 2nd developer. " The 
petltionev asserts that an exemption from the requirement of a job 
o f f e r ,  and thus of a labor certification, is in the nationai 
interest of the U2ited States. The director found that the 
petitioner qualifies for classification as a menber of the 
professions holding an advanced degree, but that the petitioner had 
not established that an exemption from the requirement of a job 
offer would be in the national interest of the United States. 

Section 203(b) of che Act states in pertinent part that: 

( 2 )  Aliens Who Are Members of the Professfons H o l d i r _ g  Advanced 
Degrees or Aliens of Exceptionai Ability. - -  

(A) In Ge~eral. - -  Visas shall be made available . to 
qualified im~.tgrants who are members of the professions 
holding advanced degrees or their equivalent or who because of 
their exceptional ability in the sciences, arts, or business, 
will substantially benefit prospectivelythe national economy, 
cultural or educational interests, or welfare of the United 
States, and whose services in the sciences, ar"Ls, professions, 
or business are sozght by an employer In the United States. 

( B j  Waiver of Job Offer. - The Attorney General  may, when he 
deems it to be in the national interest, waive the requirement 
of subgaragraph (A) that an alien" services in the sciences, 
arts, professions, or bzsiness be sought by an employer in the 
United Sta tes .  

The ELrst issue to be decide6 is whether the petitioner is a  ember 
of the professions with a,z advanced degree, and/or an alier~ 05 
excepzlozal abil~ty. The dfrector stated thac rhe petieioner 
qualifies as a member of the professioris holding an advacced 
degree. The record, however, does not suppcrr this cortencion. 
The reguLa;:or-, ar 8 C.F.R. 2 0 4 . 5 ( k )  ( 2 )  s ta tes ,  in pertinent p a r t :  

Profession rr.eans one of the occupations listed in secticx 
1 C l ( a )  ( 3 2 )  of t h e  Act, a s  well as an occupation fcs which a 
United. Stakes Baccalaureate degree or its r'oreiy-i eq-iivalent is 
L Lh,e - r . i n i a u m  req~iremen~ for entry into the occupation. 
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The petitioner has submitted no evidence to show that homeopathy 
research and development requires at least a U . S ,  baccala~reate or  
its forefgn equivalent. The fact that the petfeioner holds an 
advanced degree does nor. establish t h a t  h i  c u r r e n t  occupatlcn 
requires such a deg~ee. Indeed, the petitioner has nct 
specifically claimed to be a member cf the professions. Inszead, 
t h e  petiticner claims ts be an alien cf exceptional ability in the 
sciences. 

The regulation at 8 C . F . R .  2 0 4 . 5  (k) (31  (Fi) s e t s  forth six criteria, 
at least three of which a 2  alien ~ u s t  meet in order to c p a l i f y  as 
an alien of exceptional ability in the sciences, the arts, or 
business. These criteria follow below. 

we note chat  the regulation at 8 C 204.5 (k) ( 2 )  de5ices 
"excepeional ability" as "'a degree of exgertise signif~cantly above 
"eat ordinarily encoun.reredeN Therefore, evidence submitted to 
establish exceptional ability m u s t  somehow place @he a l r e n  above 
others i n  the field in order to f u l f i l l  the criteria below; 
qualifications possessed by every rne~~ber of a given field cannot 
demonstrate degree of expertise significantly above =hat 
crdinarily encountered. For exa;r.pke, every physician has a 
college degree and a l i c e n s e  or c e r t i f i c a t i - n ;  buk F t  defies logic 
to claim that every physician therefore shows tiexceptional" traits. 

An official a c a d e m i c  record showing t h a t  the alYen has a 
degree, dip7uma,  certir'i ca te, or similar award from a cull egs, 
unl versi ty, school, or other ins ti ku t ion of l earn ing  r e l a t i n g  
to the area  of exceptional ability. 

The petitioner hclds an M . D .  degree fi-om the Naval Medicine Academy 
in what is now St. Petersburg, Russia (during the petitioner's 
studies, r h e  city was Leningrad, U. S ,  S .E. ) . The recor~ contains 
academic documentation t h a ~  lists rhe courses which the petitioner 
took at the academy. There is no insication t h a r  ehe petitioner 
took ar?y college courses in homeopa~ky, ler alone obtalned a degree 
in that field. Certificates issced to the peti~ioner reflect 
zraining in !'Venereal and Dermatology 2ise~ses.~~ 

Counsel sEates g ' [ a ] n l y  a h a ~ d r ' u k  of co l leges  in t h e  tmited States 
provide comprehensive programs for future horneopatklisrs. T h ~ s ,  t h e  
practitioners in the area usually obtain their medical ~ e q r e e s  ;n 
a different f i e i d  and then concentrate on the hoTeopathic 
practice. The petitioner did ncE obzain his degrees in eke United 
States, and thezefore  he relevance of this a s s e r t i o n  is 
questionable. 

Evidence in t he  farm of 2et tez- (s )  from current or former 
employer (sl showing t h a t  the a l i e n  has at: leas:. ten years of 
full-time experience in the o c c u p a t i o n  fcr  w h i c h  he or she is 
being scught , 
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Ccunsel staces that the petitioner has 25 years sf medical 
experience. I n  this instance, ehe occupaticn the petitioner seeks 
is not as a physician, but. as a homeopathic resezrcher ,  While 
reiated in a broad sense, the pe~itioner's work as a clinical 
physician and as a hospieal administrator is not experience in the 
cccrrpaticn of homeopathy research and deveioprnent. As toted above, 
math ot the petitioner's specialized t r a i f i ing  pertains to 
dermatology and venereal diseases. 

The petitioner's official military f i l e  indicates that he published 
a r t ~ c l e s  pertaining to homeopathy in 1988 and 1990, but the saae 
file shows t h a t  tho: petitioner had clinical and administrative 
d~ties during this tkae period, ~ndicaticg that the petirioner was 
not excloyed fuLi-the as a homeopathic researcher d - r r i ~ g  the 1980s 
or early ;990s, 

We cote that, if ehe petittones intends eo continue in the field of 
active medical practice, then he becomes szbject to the provisions 
of section 212 (a) (5) ( 3 )  of the Act, which req~dres that an alier, 
graduate of a foreign medical school, seeking to practice medicine 
ir. the Uxited S t a t e s ,  must. pass p a r t s  1 arid 11 of the National 
Board of Medical Examiners Examination or a designated equivalent 
e x a ~ ~ i n a t i o n .  

The occupatians of a researcher and a physician are, to a degree. 
r e l a t e d ,  but they are not the same occupation. Absent evidence 
t h a t  the petitioner has ac Least ten years of full-~ime research 
experience, we cannct find that the petitioner has satisfied this 
criterio9. 

A Iicense to p r a c t i c e  the profession or cer t i f ica t icn  f o r  a 
partPcula~ profession 02- occlapa'cion. 

The petitioner holds a certificate frorr the International Council. 
of Medical Acupuncture and Relzted ~echniqnes. Acupu-cture is a 
Chinese technique which has existed tor millennia; homeopsthy was 
devised in central Europe in t k e  19th cectury. Acupuncture 
involves the insertion of fine needles into specified anatomical 
points, whereas homeopathy is grounded in the iise of hiohly  diluted 
compo~nds. The petitioner has not established that kis 
certificakion by t h e  abcve ~atvfan/~stonian/lithuanian body is 
re lzred  directly to his work as a homeupattic researcher. 

Evidence of membership in professional associa t ions .  

The petitioner documents his rreirberstip in several horeopathic 
associations. 

E v i d e n c e  of rncogni t ion for achievements and s ign i f icant  
aers, gov-emmental contributions to the industry or f i e l d  by p- 

e n t i  t i e s ,  cr psofessional or busiiless organiza t i cns  . 
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Counsel cites several witness letters to ixdicate that the 
petitioner has satisfied chks criterion. Such letters, solicited 
from witnesses chosen by the petitioner for the express purpose of 
sirpporting this visa petition, cannoE carry the same w e i g h t a s  
independent evidence of formal recog~ition which wozld have existed 
whether or not the petition had been filed. We will address the 
witness letters in the context of the petitiocer's request for a 
national interest waiver, 

Counsel  noces  that  he petittoner has receive6 several medals in 
the course of his work as a military p h y s i c i a n .  T h e  record does 
not establish t h a ~  any of these medals pertain EU the petiticner's 
work in homeopathic research. Some of the petitioner's military 
awards simply recognize the lengeh of t h e  petitioner's military 
service. Le~gth of experience is covered. by another criterion, 
above, 

The petitioner's invitations to various honeopaeliic col-kferences are 
more clearly relevant to the field of honeopathy, but the 
petitiocer has submitted nothing fron the entities which oscpnized 
the conferences to establish that these invitaticns represent 
reccgnition for achievements and significant contributions to the 
field. 

For the reasons outlined above, we cannot conclude t h a t  the 
petitioner meets the reg~latory definition cf exceptional ability. 

 either the statute nor Service regulations define the term 
nxaticnal interest." Additionally, Co~gress d ROE provide a 
specific definition of "in the national interest." The Coynittee 
on t h e  LJ-adiciary nerely noted in its report to the Senate that the 
con;mit.cee had "foc~sed on n a t i o n a l  interest by increasing the 
number as6 p r o p o r t i o n  of v i sas  for immigrants wno would. benefit the 
United States economically and otherwise. . . . "  5.  Rep. No. 55, 
iClst Cong., 1st Sess., II (1989) . 
Supplementary informaticn to Service regulatkcns i ~ ~ p l e m e n t i n g  the 
~rnmigration Act of 1990 (IMMACT), published at 56 Fed. Reg, 60897 ,  
60900 (Kcvember 29, 1991) , states: 

The Service believes it appropriate to leave the application of 
this test as flexible a.s possible, although clearLy an alien 
seeking tc meet the [national interest] standard ~..crst make a 
showing significantly above t haz  necessary to nrove the .. L 

"prospective national benefit" [ requi red  of aliens seeking to 
qualify as Ftex~epkional.u] The burdell will rest with the alien 
tc establish that exemption from, or waiver of, the job offer 
will be in the ~ational interest. Each case is to be judged on 
its own merits. 
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Matter of New York State D e n t .  of Trans~ortation, I.D. 3363 (Acting 
Assoc- Coxrn. for Programs, Auguse 7, 1998), bas set f o r t h  several 
f a c t c r s  which must be cozsidered when evaluating a request for a 
national interest waiver. First, it v.ust be shown that the alien 
seeks employment in an area cf substantial intrinsic merit. Nexe, 
it nus t  be shown thac the proposed benefit will be national in 
scope. Finally, the petitioner seeking the waiver mxst establish 
that the alien will serve the national interest tc a substantially 
greater degree than would an available U.S. worker having the same 
nlnirnum qualificaticns, 

~t must be noted that, while the national interest waiver hinges on 
prosaective national benefit, it clearly must be established that 
the alien" past record justifies projections of fxture benefit to 
the national interest. The petitioner's subjective assurance that 
the alien will, in the future, serve the national interest cacnat 
suffice to establish prospective national benefit. The inclusion 
of the term ugrospective" is used here to require future 
contribu~ions by the alien, rather than to facilitate the entry of 
an alien with no demonstrable prior achievements, and whose be~efit 
tc the na~ional interest would thus be entirely speculative. 

Counsel describes the petittoner's field acd the petitioner's work 
therein: 

[The petitioner] is a rencwrled medical researcher in the area 
of homeopathy and military medicine. He has had over 
twenty years of practical exp@rience in creating a variety of 
diseases using homeopathic methods. He developed and patented 
twelve methodologies related to the treatment of diseases 
associated with military service. . - 

The use of alternative medicine methods in the United States 
has experienced a tremendous increase in popularity due to the 
availability of remedies, their inexpezsiveness and ease of 
application. These three components of success are products of 
the methods and techniques developed by the leadi~g specialists 
In homeopathy, and {the petitioner] is cne of them. 

Dr. Olga N. Chernyshev, research professor of Physiology at 
Georgetown Universitir, credirs the petitioner with rTr.evolutionary 
applications of homeopathic ~ethobs in military medicine." Dr. 
Chernyshev states: 

[The petitioner] develcped an6 implemented several more 
sophisticated particular rnethcds, such as using small doses of 
nexroleptic remedies in the treatment of psoriaslo, developiny 
2 formula for treating chronic streptococcal skin infections 
with a comhinatiorl of organic acids dilated in alcohol, using 
ASD- 3 preparation for chronic skin eczema, using 
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hexantetikentetrarnin water solutLons for treatment of skin 
fungal diseases among szbmarine crews, etc. 

Dr. Cbernyshev also asserts that the petitioner" skills may be 
useful in the event of bioterrorism (an area which has obviously 
~aken cn n e w  urgency in recent weeks). Dr. Chernyshev refers LO 

"parcels containing A~thrax. If s ~ c h  an event happens, an 
inexpensive and easily accessible homecpatbic remedy may save tke 
v l c ~ i r n ' s  life," D r .  Chernyshev does nct s~ecify whether there have 
been any reccrded cases  where homeopathic remedies cure6 an 
ocherwise ilfe-threatening case of inhalac ion  anthrax. I f  t h e  
p e t i t t o n e r  is o i n  possession of such a rerneey, then the 
assertion t k a t  he "mayu one Ciay develop one is speculatLve and 
carries no weight as evidence. 

Dr, Chernyshev notes that the recently founded National Center for 
Complementary ax3 Alteznative Medicine is conducting research into 
horneopaehy and other '~aitesnatlve" medical paradigms. The stated 
purpose of this resezrch is notc~reservedly to promote such 
methods, but  ath her to test their effectiveness, The fact that a 
federal office has been created to test the claims of abterrative 
xedicine would appear to be a sign that those claims had not 
previously been validated. 

Dr. ~ r i c  Shiraev, a psychologist at the George Washington 
Universi~y, states that the pe~itioner's "'profound knowledge of 
homeopathic methods makes him a tre~~endous asset for the national 
health ca re . r r  Dr. Shiraev credits the petitioner with "in~enious 
application of homeopathic remedies for treating psyclrlolcgical 
dLsorders," and strongly implies t h a t  the petitioner has produced 
permanent cures or at least long remissions in patients wieh, for 
example, learning disorders and attention deficit/hyperactivity 
disorder, 

Various witnesses w i t h  no evident meEical trainbng attest to their 
treatment by the petieic2er. We note that clinical practsce (i.e. 
treatment of pat~ents) kas no na~ional imsact, because any health 
care practitioner is necessa~iiy limited in the number of pazients 
'char he or she can personally treat. Also, as noted above, the 
petitioner elains chat  he seeks to work as a researcher. If  he 
petitioner intends tc work as a clinical practitioner, trea~iaa~ 
pakients such as eheae witnesses, then section 212(a) ( 5 )  (9) cf the 
Act would seem t o  apply. This provision of law strongly suggesrs 
cha t  Congress considers it to be %n the national interest ~o 
prevent the entry of physicians whose qualifications are untested 
by a ccmpetent U.S. entity. 

T5e director requesteti further evidericse that the petitioner has rnet 
t h e  guidelines published I n  K a " t t r  of New York State De~t. of 
Transcortation. In response, the petitioner has sabmktted 
argu~ents from counsel and several additional documents. Many of 
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cou~sel" arguments are general corn~.ents about homeopathy, 
alternative medicine overall, or the risks of conveneional 
medicine. 

In discussLng homeopathy, counsel has stated " [ulniike tradftio~al 
medicine, homeopathic methods . . can be xsed by the average 
person to successfuPly treat various illnesses and injuries. 
Several becks are available on self-care using homeopathy." 
Encoxraging a pa-r ient  to self-diagnose and sel-f-trear: in this 
manner would appear to discourage the patient from seekLng expert 
medical treatment when a professional diagnosis may be vital for 
rhe health of the patient. 

Cosnsel states that the petiticner's "'presence in the United States 
will contribute to achieving the goal of affordable health care, 
expanding the scope of available remedies and educating the people 
how zo live longer and bezter . Co~nsel hzs not, however, provided 
even oEe example of a remedy developed by the petitioner t ha t  has 
 bee^ ccnfLrmed to be effective by the U.S. Food and Drug 
Administrakion. 

With regard to the pezltiones as ar, ~ndiviaual, counsel asserts 
that the petiticnes "has achieved the results that not only U.S. 
homeopaehists could cot a~conplis5~ birr that much more advznced 
European homeopathy cannot beat." Co~nseL states that the 
petitioner has had majcr success treating multiple sclerosis, 
epilepsy, tumors, psychosis, and a variety of o ~ h e r  ailments; 
several exhfbits siabmitted at this tirr.e are testimonials from 
pa~ients and summaries of other cases. Coznsel acknowledges that 
the petitLonex- has not written a significant number of scholarly 
papers in peer-reviewed journals, birkccounsel  asserts that the 
peti~ioner P'sornetimes does not have time to write about his success 
- he is toc busy bringing people back to normal l i f e . ! !  

If, as counsel suggests, the petitiofiev "does not have time to 
write" because he is treating patients, then by all appearances he 
would seem to be a practicing physician rather than a researcher 
an6 developer of homeopathic rerne~ies ,  and thus subject Yo all 
applicabae restrictFons and ~eguirerr~erats regiarding the admission af 
graduates of foreign medical schools. Also, it is far from clear 
how the petitioner's work can have a national impact if his 
findings are not published in national journals so that others can 
repiicaee his methods and treat patients nationwide. 

Some of the documents submitted in response to the dTrectcr's 
request a.re general documents about horeopathy or alternative 
medicine, such as a Washinqton Post article about how " s c r r ~ e ~ ~  
alternative therapies prove effective. The article discusses a 
specFal issue of the Journal of the A ~ . e r i c a n  Medical Association, 
devoted to scientific exarr.inatioa of val-ioss claims made by 
aleernative medicine practitioners. The Washfnqton article 
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makes no specific nention of homeopathy. Also submitted are 
photagraphs of a monument to Samuel Eahnernann, the German 
researcher w h o  invextee homeopathy In the eavly 1800s. 

The petitioner submits docunentaticn from the Rational Center for 
Cornple~.entary and Alternative Medicine. This documenta~io2 
confirms that the center's purpose is to "fzcilitate the evaluation 
of alternative necfical treatment madaiities," rather than to 
endorse outright those modalities. 

The director concluded that the petitioner" field has substantial 
inrrinsic merit' and nstional scope, but denied the petition on the 
grounds that general arguments regarding the  rowing use of 
homeopathic medicines do not establish that t h e  petitioner, in 
particular, qualifies f o r  a national interest waiver. 

Counsel states thar  the director, in denying  he petition, failed 
to consider that "two basic elements for a labor certification - 
worker shortage and prospective ernplcyer - are absent and the labor 
certification requirement is simply not applicable." While the 
inapplicability of labor certification is a factor to consider, it 
is only one of many, The petitioner" tiesire to be self-employed 
dces not intrinsically create a national interest i s s u e ,  

Counsel asserts: 

h e  peti~ioner has]  submitted numerous documents that 
szfficiectiy establish his specific prior achievements as an 
exceptional hoxeopathist, . He has been able to cure or to 
bring to eke point of indefinite remission various conditions 
where both the cor~ventional and alternative medicFne were 
helpless: epilegsy, otitis, chronic ulcer, chronic joint pains, 
postoperational problems, cardiac arrhyrhmia, paralysis, manic 
depressiog, uterine fibroma, to name just a few. 

~f the petitiocer were z r u l y  responsible for highly significant, 
even revolutionary, innovaticns in medical treatment of previo~sly 
intractable problems, it would be reasonable to expect the 

' ~ h . 5 ~  fin~ing is suspect, because  he rnedlcal and scientific 
cornmuni~les are Ear from irr~animous endorse~~ent of  he effeceiveness 
or' ho~eopathy, or of the validity of 1:s basic tenets. In a 
posltion paper issued in 1994, the National Council Against Health 
Fraud ( F has branded horneogatny r' scientlf lczlly 
indefensible," stating l~[hjorcleopathy's prLncipies nave been refuted 
by t h e  basic sciences of chemistry, physics, pharmacology, and 
pa~hology. . . The N C M P  advrses consumers r,ot LO buy homeopathic 
prod~c-s or to patronize homeopathic practitiorers.': The full text 
of the "TCAHF Elosi*iion Paper on Honeopathy" can be foirnd at 
ww~.ncahf.org/pp/honeop~htrn1. 



peeitdoner's work to have attracted some degree of attention from 
khe medical csrnrnanity. The argunent that the petitioner is too 
busy to write about his own work would not preclude an outside 
party from studying che petttfoner's results a d  publishing rhem. 
The petitioner, however, seems to have artracted little notice 
oueside of his own pa~ients and a s ~ , a l L  number of academics in 
Washingecn, D.C., where the petitioner states he inzends to work. 
Counsel implies on appeal that the petitioner is "able eo cure 
multiple sclerosis." An actual cure for multiple sclerosis would 
immediately make international news and earn major accolades f c r  
i ts  discoverer. Because of the profound implications of such a 
clain;, we cannot accep': it withour a signiflc~int q~anllty of 
inccntroveztible evidence, The documentation submitted with the 
petstion, m9st of it highly general or anecdoeal, simply does not 
rise to this level. 

The record does not persuasively es~ablish t h a t  the petitioner is 
unusually accomplished as a researcher, or that his work wkth 
individual patients has hsd or will have any nanional impact. 
Fils-thermose, as stated above, the petitioner has notppeusrrasively 
established that the occupation of "homeopathy researcher and 
developer' is a profession e an occupation requiring a 
baccalaureate) or that the petitioner qualifies as an alien of 
exceptional ability. This finding is due in part to the 
petitioner" ffaiiure to explain exactly what it is that he intends 
to do in the United States - e.g, canduct laboratory research or 
engage in a clfnicai medical practice. On the basis of the 
evidence subcitted, the petitioner has not established that a 
waiver of the requirement of an approved labor certifkcation will 
be in the na-tlonal interest of the United States. 

The burden of proof in these prcceedings rests solely with the 
petiticner-. Section 291 of the Act, i T . S , C .  1361. The petitioner 
has not sustadned that burden. 

This denial is without prejudice to the filing of a new petition by 
a United States employer accompanied by a labor certification 
issued by the Departnent of Labor, appropriate supporting evidence 
and fee. 

ORDER : The appeal is dismissed. 


